SUPPLENENTAL FEE BILLS: When witness must make application
for fees.

August 20, 1935

kre Ve Be J.mm.

Clerk, Ciroult Court and Ex=-ofrielo Kecorder,
Howell County,

dest Ilains, Lissouri,

Dear Sir:

e wish to acknowledge your request for an opinion
under date of August 6, 1935, wherein you state as follows:

"How long, in your opinion does

a witness have after & case is com~
pleted to claim fees, For instance,
& witnees comes in a month or more
after a case has been leted and
a ¢ost billl sent te the State or
County to be paid., Can he claim his
fees and collect on &« supplemental
cost bille?"

Section 11799, R. 3. ko, 1929, provides how fees
shall be pald witnesses and states as follows:

"The clerk of each court of record
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n his book, under the title
of the cause in which the witness
was suunoned or recognised, or if
vefore the grand Jury, the name of
the witness, the nwuber of days he
has attended and the nuuber of
miles he has necessarily to travel
in consequence of the summons or
recognizance, and shall swear the
witness to the truth of the facts
contained in seid e » and it
shall be the duty of the eclerk to
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make out and deliver to esch wit~-
ness attending bdefore the grand
Jury, and entitled to fees there-
for, a serip as required in case

of grend Jurors, which serip shall
be counturnigno& by the foreman of
the grand jury, and shall be paid
by the county tr.aour.r in like
manner s now by law required for the
pay of grand Jurors; and the clerk
slell be allowed the same compensa~
tion for said services cs is now
allowed by law for like services in
issulng serip to grand jurors,”

It will be noted thet witnesses must make application
for their fees, and that it is not the duty of the clerks of
:ht courts of record to enter it on their books until same

s done,

Section 3841, K. 5. koo 1929, makes it the duty of
the clerk to make out fee bills, thus:

"The clerk of the court in whieh
any eriminal cuuse shall have
been deterained or continn.d

senerally ahnll. | nyue ggifg

county shall be linblo under the
provisions of this article for sueh
costs or any part thereof, he shall
make out and deliver forthwith to
the prosecuting attormey of said
county & complete fee blll, specify-
ing each item of serviees snd the
fee therefor,.,”

Under this section the clerk of the cowrt must tax
all costs immedliately after the cdjJournment of the court and
before the next suce¢eeding term, and it would appear, there-
fore, that a witness claiming a fee must meke spplication
before the next succeeding terwm of court in which he sppeared,
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Section 3849, i. S, Lo. 1929, provides when &
supplemental fee bill may be issued and states that

"ihen the clerk shall send e Dbill

of costs to the state auditor or
county cowrt, as provided in the next
preceding section, he shall expressly
state in his certificate that he has
not et any previous time certified or
sent a copy of the same blll, or part
thereof, for payment: irovided, that

if the clerk shall gxgxg;ghg
];ggagi, fuil to ineclude eny eoi%f

properly chargeable against the state
or county in eny fee bill, he may

make out and present, as hereinbefore
provided for meking out bills of costs,
& 8 lemental bill for the coste so
omitted: Frovided, that the clerk
shall in no case charge or receive any
fee or fees whatsoever for the issuance
of sueh supplemental fee bill,”

The sbove section provides thaet if the clerk, by over-
sight or mistake, fuils to imeclude any costs roporix charge=
able against the state or county in a fee bilg, he mey issue
a supplemental fee bill., Certainly it cen not be zaid that
an oversight or misteke hes been msde when the witness fails
to meke appliecation for his fees.

In the case of State ex rel., v. Selbert, 130 ko, 202,
l. co 217, our court said:

"Al common law no recgovery of costs wes
allowable, =nd when statutes were pussed
allowing coste they were zlways strictly
construed,"

Following a striet rule of construction, we are of
the opinion that if a witness falls to make proper applice~
tion to the court to have his fees allowed elither before or
immediately after the adjournment of court and before the
next succeeding term, he is barred from later appearing hefore
the clerk and making applicetion for same,

Section 11416, K. S. Lo, 1929, provides that claims
agalinst the state must be exhibited within two years and
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states as follows:

"Persons having cleims against the
state shall exhibit the same, with
the evidence in support thereof, to
the puditor, to be audited, setfled
and ellowed, within two years after
such clalms shall acerue, and not
therecfteor.,”

Under the above section, we are of the opinion that
if it cen be shown thet the witness did make proper applica-
tion as provided by Sectiom 11799, supra, snd that he failed
to receive his fees due to an oversight or mistake of the
elerk, he may within two years from the final deteramination
of the prosecutlion make a claim for same by & supplemental fee
bill, es provided by Section 3849, supra. (State ex rel,
Johmson v. Jreper, 48 lo. 56, 1. ¢. 58.)

Kespectfully submitted,

Wiie ORR SAVYERS,
Asslistant Attorney General,

APFROVED:

Attorney Gcncr:l.

WoS:
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