
Oill AGE ASSIS TANC..t£ BoARD: Members or county court d1squal1t'1ed rrom 
appointiPg themselves to county old age assistance boar~ . 

July 6, 1935. 

F' ~-~ED 

Hon. w. Ed Jameson, 
J-f~ 

?resident Board of uanagers , 
dtate Eleemosynary Institutions, 
Jefferson City, Uissouri . 

Dear Sir : 

This derartment is in receipt of your letter of 
June 18, hich is as f ollows: 

"I am just in receipt of a 
letter from the count y court 
of Ralls County, Lissouri~ 
asking it the court itself ould 
be permitted to act as an Cl d _ge 
Pension Board in that county. The 
law sta tes the court shall apvoint 
an Old Age Assistance Board. ·fuether 
they can appoint tbemselTes, I shall 
have to leave to your office tor 
an opinion. 

"Kindly furnish me with an opinion 
as t o the qualifications of the Old 
Age Assistance Board, making it broad 
enough so it will S Jply t o the many 
letters I will be r eceiving in the 
next f ew ~eks regar ding this matter. " 

Your letter r efers to Jenate Bill t:o . 7, same being 
an Let to provide f or , regulate and fix the conditions and re­
quirements for assistance for r esidents of the ~tate of Missouri 
oTer the age of 70 years . 

Section 3 of said ~ct provides as follows : 

"In every county there shall be 
established a County Ol d Age 
Assistance Board , t o consist of 
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three persons domiciled in t he 
county, each or whom shall have 
been a r esident taxpaying citizen 
ot the county tor a period ot 
five years prior to his or her 
appointment at least one of whom 
shall be a woman, who shall be 
appointed by the county court 
for a t orm ot four years , except 
that ot the members first 
appointed, one shall be appointed 
for a term of two years and one 
for a ter~ ot three years . Vacan­
cies shall be tilled in the same 
way in which the original appoint­
ment was made . The me~bers of 
the county board shall serve 
wit hout compensction, except that 
t he ne ceosary expenses incurr ed 
bile in the perforaance ot their 

dut ies shall be paid to them. " 

I 

The qualifications for membership on county ol d age 
assist ance boards are set out i n t he above section. They are, 
namel y , (1) domiciled in the county; (2) resident taxpaying 
citizen of the county tor a period of five year s prior to his or 
her appointment . 

The t erm "'do!nlcile" is defined in 10 merican & I;ngliah 
Encyclopedia of Law (26 . ) pa£8 8 i n the following manner: 

"In a strict and legal sense , 
that is properly tho domicile 
ot a person when he has his true , 
f ixed, permanent home and principal 
establishment and to which, henever 
he is absent , he has the intention 
of r eturning. " 

In t he case of ~yrick v. Fyrick, 145 J . ~ . 1~4 , l . c . 146, 
172 Mo . App . 723, our court, in defining tLe vord "domicile", 
said: 
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14 Cye . 383 : 

"The 'domicile' or a person 
is a place in which such person 
bas voluntarily fixed his abode, 
not for a temporary purpose, but 
with the permanent intention of 
making it his permanent home . " 

" ' Domicile' is residence 
coupled with i ntention, " 

e are of the opinion that a person may be said to be 
domiciled 1n a particular county and be eligible for membership 
on its county old age assistance boa.rd when he or she has a 
fixed, permo.nent home and principal establishment in that county. 

The term "r esident" is defined in t he case of Bo~h T. 
Little , 140 Okla . 206 , 282 P . 45g, l . c . 4&1, thus: 

"A resident of a place is one 
whose pl a ce of abode is there 
and who has no present intention 
of remoTing therefrom. ~ee 
also: Pope 'Legal Definitions' 
1401 ; 7 Jords & Phrases, 1st 
~eries , 61, 62. " 

A person may be said to be a "r esident" of Cole County 
and have his "domicile" in Jackson County. There is not necessa­
rily the idea of permanence connected with the signification of 
the word "resident" as ther e is in the word "domicile". ~ith 
this in mind, we are or t he opinion that the Legislature i ntended 
that persons , in order to be qualified as members of their county 
old age assistance boards, must not only have their "domicile" 
in their county , but must also be a "resident " of their county. 

In the case of dt ate ex int . Bell amy T. enegali, 307 Mo. 
447, 270 ~ . ~. 101, an attempt was made to oust a school dire ctor 
on the ground t hat she was not a taxpayer who had paid a sta te 
and county tax within one year next p~eceding her election, in 
viola tion of a statute . The Court, analyzing the meaning of the 
term "taxpayer " , said: 

"In 17ebster's Now International 
Dictionary , a taxpayer is defined 
as: ' One who pays a tax.' In Funk 
& i!agnall' a New dtandard Dictionary, 
a taxpayer is defined as : 'One· who 
pays any tax, or who i s lia ble f or 
the payment of any tax.' The 
eTidence is cleqr and undisputed 
that respondent .on June 1, 1920, was 
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the legal o~er of the prop­
erty heretofore described, and 
that it was not e:empt from 
taxation." 

In the case ot cati1o v . State highway Commission, 312 
Llo . 2", 279 s.w. 673 (1925), the status of the plaintiffs as 
taxpayers having a right to bring an injunction suit on their own 
behalf and on behalf of others similarly sit uated was questioned, 
and the court in discussing the meaning of the term "taxpayer" , 
said : 

"In Black' s Law Dictionary , 
a taxpayer is defined as ' A 
person chargeable with a tax. • 
In dt a te ex rel . dutton v . 
Fasse, 71 s .. (Mo. ) 745, 
Goode, J ., speaking for the 
St . Louis Court of Appeals, 
defines a taxpayer as ' a person 
owning property in the $tate 
subject to t axetion and on 
which he r egularly pays taxes.' 
This definition is adopted in 
Pope' s Legal Definitions." 

In deciding wbethor a person is a taxpayer or not s o as 
to entitle him to some statutory right, it has been held t hat· it 
makes no differ ence whether the propert y o~ which he claims to be 
a taxpayer is assessed i n his nace or ~ot . In tho caso of ~tate 
ex rel . Circuit .lt.ttorney v . ecklin , 41 u.o . A.pp . 335 (1890), the 
Court said: 

"A person is not relieved from ' 
paying taxes on property o~ed by 
~, simply becau3e it is erro­
neously assessed to another , nor is 
he under any l egal obligntion hat­
over to pay a tax on r ealty in hich 
ho bas no inter est , simply because 
it is assessed to him. The assess­
ment or a tai cr et..tes :1.0 debt in the 
ordinary sense of the t erm. City of 
Carondelet v. ~ l oot, 38 o . 125; 
i erce T . City or ~ston , 3 llet. 520 ; 

Green v • • ood, 7 ad . & JUl . N • .J . 178 . 
lf a person o ns an inter est in 
property and pays a tax thereon, he 
pnys his tax r egardless of the tact 
to whom tho ; ropert y is assessed . " 
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In conclusion, we are or the opinion that if a person is 
(1) a married woman, she i s a t axpayer within the t erms of the 
~ct if she owns any pr operty in the county in which she i s a 
resident and has her domicil e, subject to taxation, regar dless of 
whether it is in her own nama or not ; and (2) if household goods 
are subJect to taxation in t he county and a tax has been paid on 
same, t he oTner thereof is a taxpayer ; and {3) if the owner of the 
goods referred to in (2) above as a married man, his wife is not 
a taxpayer unless she owns other goods which would make her a 
taxpayer . 

In the case of DevaLD.ey v . han.son, (TI. Va. ), 53 s . E . 6'03, 
the Court, in defining the term "citi zen" as it r elat es to a 
county , said: 

"There is no such ~bing as a 
citizen or any county. A person 
may be a citizen or a stat e or or 
t he Union , because they are sov­
er eign; but a county is a mere 
subdivision of a state with bodies 
executing funct ions assigned to 
them by the sover eign in process 
of government, but they are not 
sovereign. To be a citizen one 
must be •a me~bar of an independent 
political society and as such 
subject to its la~ and entitled to 
its protection in t he enjoyment 
of ciTil or private r ight s. 6 
am. & ~. anc. L. (2d. Dd . ) 15. 
' A citizen is one who , as a neQber 
or a nation or of the body politic 
of a sovereign state , owes allegiance 
to and may claim reciprocal protection 
from its government. 7 Cyc. 133 . 
~ county is not an inda) endent politi ­
cal society. It makes no law save 
in subordination to the state under 
authori t y conferred by it . " 

In the case or St at e ex rel . v . Banta, 71 Mo. App . 32, 
l . c . 42, t he Court said : 

"The words 'inhabitant', 'citizen• 
and ' resident•, as employed in 
different constitutions to define 
t he qualificat ions of electors , 
mean substantially the saae thing ; ***" 
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'7e are ot the opinion that tbe word "citizen" as used 
in dection 3, supra, means substantially the same thing as the 
word "resident" . 

II 

Section 5, supra, states in pert that "in eTery count7 
there shall be established a county old age assistance board 
* * • who shall be appointed by the county court * *" The 
question is raised whether the members or the county court 
could appoint themselves to act as the county old age pension 
boa.rd in their county. 

The Court, in the case or state ex rel. ~ith T. 
Bowman , 184 o . App . 549, 170 s . " · 100, l . c. 703, in holding 
that otticers wit h the po er ot appointment could not appoint 
themselTes, said: 

"Tested in this manner, e have no 
hesitancy in holding that it is 
against public policy to allow a 
body ot public otticials r aving the 
appointiTe power to fill an office 
to a~~oint one of their own number 
to such office . Thus, in 29 Cyc . 
1381, t he lc i s stated : ' It is 
contrary to the policY of the-raw 
f or o.n officer to use hiS ortiC!il 
appointing powerto place bfiiself 
in ottlce, so that; eTen in the 
absence of a statutory inhibition, 
all ott1cers who have the appointing 
power ~ disrlrtredTro aphoint­
ment to the o flees t~ TEICh 1a!l 
may appoint. The Constitutions ot a 
number ot the states have applied the 
same rule to the ottices which have 
been created or whose emoluments have 
been increased by the bodies or which 
the persons seeking appointment 
ore members at t he time the ott-ice 

was created or t he emoluments increased.' 
In 23 Zncy. ot Law, 338, attar stating 
that it ~aa ottan been enacted that 
members ot legislative bodies are 
ineligible t o otticea created by such 
bodies, the t ext adds: 'The same rule 
applies to otticers with the power 
ot appointment . They cannot appoint 
themsel Tes. ' " 

* • • 
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"~e are not without abundant 
authority for this ruling. The 
case of Ueglemery v . ieissinger, 
(Ky . ) 131 ~ . 41 . 40 , 31 L . R. A . 
(l~ . ~ . ) 575, is a l eading case on 
t his subject . The edit orial note 
to t hat case s ays: ' The adjudged 
cases upon t he vali dity of 
appointment to office made from 
the membership of the appointing 
body hold uniformly t hat such 
appointment s a re illegal and to 
be generally discountenanced . ' " 

In Tiew of the for egoing, we are or the opi nion t hat 
t he member s of the county court aut horized to appoint members 
of the county ol d age assistance board are disqualified from 
appointing t hem3elves and t hat any such att empt ed appointment 
would be cl early agains t the public ?Olley of the State of 
JA1saour1 . 

AP .uWV.l!l> : 

W- 10S : AH 

Respeetfully submitted , 

V. • 0 • .JA i'YEBS , 
b5sistant Attorney General. 


