COUNTY DEPOSITARY: L.County court should advertise for bids
COUNTY COURTS: at May Term, in odd years,under Sec.
12184 R.S5.,1929.

2. Question discussed in event no selection

made by County Court under Sec.12184 & 12189.R.S!12¢

February 23, 1935,
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lion. Frnest Jadwin, —£--_ l’

Clerk of the County Court,
Shannon County,
Eminence, llssourl.

For Attentlon of: A. L. Deatherage,
Fresiding Judge,

‘e Te Galbraith,
‘e He Bradford,
District Judges,

of Shennon County
Court,

Dear Sir:

This 1s to aclmowledge receipt of youwr letter of
Tebruary 3, 1935, in which you request the opinion of this
office on matters suggested thereln; which letter 1z as
follows:

"We, the undersigned, menbers of the Shannon
County Court, desire to present for your
considoration a statement of facts and to
secure from you an opinion relative to the
matter to which such facts relate:

The “hannon County Danlz, at “minence, county
seat of Jharmmon county, was chosen as the
depository of county such depository umder
restrictions. A bond for the safekeeping of
such funds was given by the banking corpora-
tion. In Decomber, 1934, the Finance Cormis-
sioner ordered the liguidation of the banks
assets and the bank of course, ceased to
function as county depository., ILmmedliately
thereafter the County Court entered of
record an order instructing the County Treas-
urer to deposlt county funds 1in the Winona

Savings BDank, at Winona, Hissouri, Shamnon
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"County, until further notice, but the
court did not mention in 1ts records
requiremcnt of a rate of Interest to
be pald nor 1s there any record of any
bond being entered into by sald bank
as county depository. Jamary lst this
year the undersigned entered upon their
dutlies as members of the Shannon County
Court, and at a torm of cowrt held in
Jamary advertised for bids for county
depository, same to be submitted to us
at our regulear "ebruary session. At
this session we were adviged by the two
banking institutions in this county that
they would not submit blds, would enter
into no bond and would pay no Iinterest
for the deposlt of county fundas, but
would aceept the deposit of same only
as ordinary checking accounts are accepted
from other depositors, nor has the court
been successful in securing depository
arrangements with banking institutions in
adjoining countles as provided for by
Seetion 12189, R, 3. 1929, At the
regular February term we entered on record
an order rescinding the order of the pre-
gecing court which instructed the county
treasurer to deposit the county funds in
the VWinona ‘a 8 Banit, slnce we can find
no suthority in law for such an arrange-
ment, the questions we desire to propose
are these:

Is there anything this Court can do except
permlt the County Treasurer to deposit the
county funds where he chooses, relying

upon the bond of the treasurer for the safe-
keeping of sald funds?

Since the advertisement for bids for a
county depository was made prior to the
regular February term of our court because
the former depository was out of business,
will 1t not be necessary for the court to
again advertise for bids to be submitted
at the regular May torm, 1935, as required
by Section 12184’ Re Se 1929°
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"In case we mnet with the same result et

the llay, 1835, term, and no bids are
recelved, shnil the court agaln proceed
wlthout naming a county depository, leaving
the matter of deposits entirely to the
county treasurer?

since we can find nothing iIn the law cover-
ing the situation as 1t now faces us In
regard to tho selection of a depository
wvhen no blds are recelved, and when we can-
not make an arrangement for the deposit of
such funds under an agreoment for the
payment of the miniwum rate of interest
prescribed by Section 12189, we will greatly
appreciaste your eerly sssistance in gulding
us in the proper course of procedure in
this matter.”

I.

Je note from your statement of facts that the county
court of Shannon County had previously selected the “hannon
County Pank as a county depository for the county funds and

e bond given for the saflekeeping of sald funds: that in
December, 1034, sald Bant was ordered closed by the Commis-
sioner of inance and passed Into his hands for ligquidation;
that thereafter the county court of that county entered of
record an order Instructing the county tressurer to deposit
the county funds in the inona lavings Bank, and according
to your letter no rate of interest was r d and no bond

executed by the /inone Savings Fank as provided by law.

“e also note that the new County Court after Jamiary
1, 1935, advertlsed for bids to be submitted at the regular
.ebruary 1935 Term of said court for the county funds; that
no bids were reccelved or accopted and no deposito aele -ted
but that two banks indlicated that they would accep
county funds as ordinary checklng accounts.

You also state that the county court has not been
successful in secwring a county depository in the county or
any ad jolning county under the provislons of Scetion 12189,
Re 54 1929; also that the county court rescinded the
order of the old cowrt that the county treasurer deposit the
funds in the Jinona Davings Dank,
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Un‘er the above circumstances you ask whether or
not there 1s anything the county court can do execept perm' t
the county treasurer to deposit the county funds where he
chooses, relying upon the bond of the comunty treasurer for
safekoeping of said funds,

Since the county court has been unable to select
a depository umder the provisions of Seetions 12184, 12185,
12186 and 12137, R. 3. foe. 1929, and has been unable to make
arrangements for a depository with any banking corporation,
assoclation or individual bsnker under the provisions of
Section 12189, the county treasurer being the custodlan of
the county funds in hias ponsession 1t thereby bscomes his
duty to safeguard and proteet sald county funds in his hands
without the ald of @ duly selected deposlto

Coming now to the question of the liablility of the
county treasurer on his offlclal bond, in the event that no
county depository 1s selected by the county court:

Section 12198, R, 5, iio. 1929, provides as follows:

"COUNTY TREASURER RIBMPT FROM LIABILITY,
HEN y==The county treasuraer shall not

be responsible for any loss of the county
funds through the negligence or fallure
of any dapositar;, but nothing in this
article shell release sald treasurer

from any loss resulting from any offieial
misconduet on hls part, or from responsi-
bility for gggh§§%g§“gg tuoun un'

a osliary s e selocted an

s site rein, or lor any mis-

epproprlation of such ds 1In any manner

b}' hmo.

There are many cases in Missourl announcing the rule
that a public officer Instrusted with public money is to
keep such funds safely, and that duty rmst be performeé at the
peril of such officer, and that a public officer is an
Insurer of public funds whiech he haa lawfully recelved, Ve
cite, as sustaining this rule of law, the fo{ioving casos,




Jon. 'rnest Jadwin -5 ‘ebs 23, 1030,

and many others could be clted:

University City ve Schall, 275 lo. 667, 205 5, W, 631;

City of Fayette v. 5ilvey, 200 3. We 1019, 1. c. 10213

Uragg City Cpeclal Road Pistrict ve Jolmson, 20 5, W,
aa%ed} 22, 1. c. 24;

Glaze v, Shumard, 54 =. de (2d4) 726, 1. c. 723,

Of course, since the county court has deen unable to
seloct 2 depository according to law, and the county treasurer
is the custodlan of such funds and he and his swreties primer-
ily liable for the safeguarding of seme, it theredy devolves
upon hinm, for the protectlon of himself and hls suretles, to
exercise his best Jjudgment in safeguarding sald funds and
in selecting a place of deposit,

II.

se now come to the question of the county court adver=-
tising for bids for depositorles of the funds of the county,
before the llay, 1935, Term of thie County Court, and recelving
proposals from banking corporations, associatlons or individual
bankers in such county under the provisions of Sectlon 12184 etece.

You ask, "./ill it not be necessary for the county
courtnto agaln advertlse for blds at the regular Hay Term,
19357

It 1s our oplinion that it is incambent upon the
county court to reacdvertise for blds at the ilay Term of court
under the provisions of Section 12184 etec., eand if for .
reason no acceptable blds are made, then it bLecomes the duty
of the county court to proceed under the provisions of Section
12189, The county court should strictly follow the provis-
ions of these sections even though they might antiecipate that
no ascceptable bids might be made under Section 12134 ete.,
or that no acceptable arrangemnents could be made under the
provisions of sectlon 12189, After the county court has
strictly followed the statutory requirements and in the svent
no depository has been selected, we will then be glad to give
you an opinion as the situation then exista, The General
‘ssembly, which 1s now in sesslion, wlll no doubt have adjourned




Hon. “rnest Jadwin -l , Feb, 23, 1935,

by that time and perhapns 1t willl have enacted some legis=-
lation which will be helpful to solve just such situations
23 exist in your County.

e reallze that the past financlal and bankling
situation haas createl some vexatious problems for county
officials in regard to the safeguarding of the county funds,
But we recognize that the present situation 1s much better
than it has been in the past and the banks, trust companies
and banking essoclations are in a nuech better condition
now and the situation in that respect has been very definitely
relleved,

‘e shall be glad to cooperate with you in rendering
such further assistance as we are able to give in this
matéer at a later date.

Very truly jyours,

COVELL R. HEVITT
Assistant Attorney-General.

APFHOVED:

Attorney-General,

ChlHe G




