TPTAYIS--S7ATE LTARILITY: Legisleture has no constituticnal
power to authorize State debts
in form of special municipal as-
sessments on real estate of the
btgte-

-4

o April 22, 193b6.

Mre Trumsn L, Ingle, Superintendent
Missouri School for the Deaf
Fulton, Missouri

Dear Sir:

Your reguest for an opinion, dated April 12,
1935, is as follows:

"We have received from the City of
Fulton, a city of the third class,

& Tax Bill for the amount of [360.00
for the improvement (paving) of one
of the streets passing our school
campuse

"There is a doubt in my mind as to
whether or not we are liable for this
assessment.

"Will you please let me know whether
or not the state can be taxed for
street improvement made by the city,
on streets on which state property
frontse.®

Artiecle XI, Section 16 of the Missouri Consti-
tution of 1865 exempted from taxatiom property belonging
to the United States, the State, counties, municipal
corporations, and publiec school property. In the Con-
stitution of 1820 there was no limitation placed upon
the Legislature in thelir power to grant exemptions to
taxation and that condition continued until the Constitu-
tion of 1865. In 1875 our present Constitution became
the law, and Article X, Section 6 provides:

"The property, real and personal, of
the State, counties and other munic-
ipal corporations, and cemeteries,
shall be exempt from taxation. Lots
in incorporated cities or towns, or
within one mile of the limits of any
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such city or town, to the extent of
one acre, and lots one mile of more
distant from such cities or towns,
to the extent of five acres, with
the buildings thereon, may be ex-
empted from taxation, when the same
are used exclusively for religious
worship, for schools, or for pur-
poses purely charitable; also, such
property, real or personal, as may be
used exclusively for agricultural or
horticultural societies: Provided
That such exemptions shall be only
by general law.”

Article X, Section 7 of the Missouri Constitu-
tion provides:

"All laws exempting property from
taxation, other tharn the property
above enumerated, shall be void.

Thus we see that unde» ~vwr wresent Consiitution,
property "of the State"” is exempt from taxation. We also
2ee the tendency of the Constitution of 1875 was to take
from the Legisk ture some of their common law prerogative
of exemption from taxation,which prerogative had been freely
exercised in prilor yesr s.

We see also, that exemptions from taxation other
than enumerated in Article X, Section 6 are void.

Section 9688 R. S. Mo. 1929, provides:

"The YMissouri school for the blind'
at St. Louls, and the 'Missourl
school for the deaf' at Fulton shall
be regarded, classed and conducted
wholly as educat ional institutions
of the state."

Section 9689 R. S. Mo. 1929, provides:
"The @overnment of each of these

schools shall be vested in a board
of managers, composed of five mem-
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bers, appointed by the governor with
the consent of the senate. The mem-
bers of said board shall be appointed
on or before the first day of February,
in the odd numbered years, by twos
and threes, as may be required for
each of sald boards, and they shall
hold their office, respectively, for
the term of four years, and until
their successors are appointed and
qualified. After such appointments
have been made and have been approved
by the senate, the secretary of state
ghall notify such persons of their
appointment.”

Section 97056 K. S. Mo. 1929, provides how the
real estate of the Missouri School for the Deaf shall be
controlled, and reads as follows:

"The board of managers of each school
shall have the care and control of all
the poperty, real and personal, owned
by such school, and the title to all
real estate or personal property now
owned by such school, or by the state
for 1ts use, or that may hereafter be
purehased by or donated to such school
shall be vested in sueh board of man-
agers of the respectlve schodls, for
the use and benefit of the said school.
The board of managers of either school
shall not sell or in any manner dis-
pose of any real estate belonging to
the school without an act of the gen-
eral assembly authorizing such sale

or disposal of such real estate. The
boards of managers shall provide their
reagegtive schools with an official
seale.

We see that under the present law the Missouri
School for the Deaf 1s a body corporate, and that the con-
trol of i1tis property is under the Board of Menagers ap-




Mr. Trumen L. Ingles -4 April 22, 1935.

pointed by the Governor, and that the title to all pro-
perty connected with said school is, by legislative act,
vested in the Eoard of Managers for the use and beneflt
of said school.

This question presents itself in your request:
In the face of the Constitution exempting State property
from taxation, can the City of Fulton legally run a
ppecial assessment ageinst property belonging to the
Board of Msmagers of the Missouri Schocl for the Deaf in
which the Board holds legal title for the use and btenefit
of sald school?

The section of law which vests the title in the
Eoard for certain uses admite that before the passage of
said act certain properties were held by a legal title in
the ownership of the State of Missourl toc the use of said
school. E£aid section of law, transferring title from the
State of Missouril to the Board of Managers, firet appeared
in Lawe of 1921, page 649, and prior to that time the
ftate had legal title to ssld property in its own name.

Does this legislative transfer of legal title
in 1921 change the title to the extemt that now this pro-
perty is not "the nroperty of the Stete" which under the
constitution is exempt from taxation? A4All denends on
what the people 1n thier Conatitution intended when they
used the phrase "of the State™, when exempting property
from taxation.

The preposition "of"™ has been defined by Noah
Webster to mean in its general sense, the following:

"Proceeding from; belonging to; con-
nected with; concerning."

We have been uneble to find the phrase "property
of the State", used in any Constitution judlcially defined,
but under a %ntute in Kansas which provides tht Judgumta
shall be a lien on "real estate of the debtor"™ in the case
of Burke v. Johnson 15 Pac. 204 l. c. 207; 37 Kan. 337,
that Court said:

" 'Real estate of the debtor,' means thet
which 1: in fact of or belonging to the
debtor."
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We do find the word "State"™ as used In the
Pederal Constitution Judicially defined in Karem v.
United States 121 Fed. 250, l. c. 2563 61 L. R. A. 437,
when that Court s=aid:

"When the eonstitution speske of a
state, and inhibits the doing of cer-
tain thinge, i1t sometimes Includes
under the term 'state' every instru-
mentality or ageney of the state
which presumes to act by authority
of the state,* » # 2"

Where a State Board was suthorized to t ake and
hold Stete property for State purposes, the Supreme Court
of Wisconsin holds that the property is State property,
and in Milwaukee v. McGregor, 121 N. W. 642, 1. c. 642;
140 Wis. 35, that Court said:

"The fact theat the Board is made a
state agency to take and hold title
to property for state purposes does
not cut any figure in the matter.
The building 1= not designated to be,
in any proper senss, the property of
the board, except as representing
the state.

"So the question comes down to whether
the ordinary charter and ordinance
regulations of a city requiring sube
mission to local supervis=ion, as re-
gards the manner of construﬁiing, al-
tering and regairing buildings, have
any application to state buildings.
That must be answered in the negative.
It is plainly = ruled by the familiar
principal that statutes, in general
terms, do not apnly to acts of the
state. Moreover, express authority
to a state agency doing a particular
thing in a particular way supersedes
any local em general regulstion cone
flieting therewith."

Special sssessments for local improvements,
although levied by virtue of the taxing power, have been
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held in many cmases by our Supreme Court not to be taxes
'ithin the meaning of this constitutional section exempé-
ing "property of the State™ from taxation,

In the la te case of Corrigan v, Kansas City,
211 Mo. 608, 1. c. 627; 111 S. ¥, 215, Judge Valliant
said:

"Sectlon 3, article 10, of the State
Constitution requiring taxes to be
uniform, smmd sections € and 7 of the
same article, the one exempting pro-
perties of certain kinds and the
other forbldding any other exempkions,
refer only to general taxes; those
sections nelther exempt nor forbid
the exemption of properties from
specilal lueasnentl for local im-
provement «"

FIRST CONCLUSION.

We come now to our first econclusion. It is
the opinion of this office that the constitutional ex-
emption of 8tate property from texation exempts not
only the State property where the legal title to same
is in the name of the State, but exempts also that pro-
perty, both personal and real, which is used as an
instrumentality and ageney of the State even though the
legal title to said property be not in the State's name.

The Missouri School for the Deaf is a corporate
body crecated b the Legislature as an instrumentality of
this State. toard of Managers vested with le gal
title to all the institution's property are creatures of
the Legislature holding sald title to the use of said
state instrumentality. They hold but a bare legal title
whepe the power of sale can only be exercised by legis-
lative authorizations The entire use of equitable in-
terest in said property is vested in Missouri School for
the Deaf, and it 1s only to said uses that they can
legally exercipe any control over said propertye. The
property of the Missouri School for the Deaf falls within
that constitutional provision exempting the 'nroeorty of
the state",from taxation,for the preposition "of" as used
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in said eonstitutionsl proviszion includes all proeerty
which 1s in fact of and belonging to the 3tate. of" as
used in said constitutional provis=ion has the meaning

of its general sense as defined by Noah Webster, =upra.

We are further of the opinion thet this con-
stitutional exemption of ttate property from taxation,
according to the cases decided thereunder, refers only
t4 general texes, and by its terms nelther exempt s nor
forbids the Legislature exempting propertles from special
assessment for local improvements. If the State of
Missouri be not liable on this speeial tax bill, it is for
reasons other than the constitutional provision exempting
State property fromttaxation for the exemption of this
constitutional provision was not intended to exempt State
property from special assessments.

- e Es W s S S - W = -

Having come this fer with our conclusion, we
must next determine the nature of this tax blll of the
City of Fulton, whether it be a tax ©bi1ll for a general
tax or a tax bill based upon a special assessment for
local improvements creating & constitutional 1liability
on the part of the State.

Fulton 1s a city of the third class, and the
Statutes providing for local improvements in cities of
the third class would be in point. Improvements of
streets in cities of third class are either by authority
of Sections €814 or 6841 R. S. Mo. 1929.

Section 6814 R. S. Mo. 1929, provides as fol-
lows:

"The city council shall have power
within the eity, by ordinance, in
all cases where the cost does not
exceed sixty cents per front foot
per annum upon the property abute
ting upon any street, avenue, alley
or public place to be improved as
in this section hereinafter provided,
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to cause the streets, avenues,
alleys and publie places of the
city, or any part thereof, to be
sprinkled, oiled, repaired, sur-
faced end resuffaced, and the cost
thereof to be provided for and de-
frayed by & special tax to be as-
sessed in favor of the city or cone-
tractor on the adjoining property
fronting or bordering on the streets,
avenues, alleys and public places
where such sprinkling, oiling, re-
pairing, surfacing ana resurfacing
is proposed to bé dome, in propor-
tion that the linear feet of each
lot fronting or bordering on the
strect, avenue, alley and publie
place so to be sprinkled, oiled,
repaired, surfaced and resurfaced
bears to the total number of linear
feet of all the property chargeable
w th the o ecial tax aforesaild in
the territory embraced by the con-
tract under which said sprinkling,
oiling, repairing, surfacing and
resurfacing is to be donee The
above work may be done by said city
and an accurate account of the cost
thereof kept Ly sald city or may be
contracted for annually by the city
council at such time and under such
terms as shall be provided by or-
dinance, and the city shall be di-
vided into convenlent sprinkling,
oiling, repairing, surfacing
resurfacing districts for the above
purpose, and each district shall be
let separately. The special tax bill
spoken of shall be and become a lien
on the property charged therewith
from and after the comnmencing of
such pprinkling, oiling, repairing,
surfacing and resurfacing of such
streets, avenues, alleys or publie
places under the provisions of an
ordinance providing therefor, and
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shall be prims facie evidence of
the 11ability of the property
charged therewith to the extent and
amount therein specified, and may
be collected of and from the owner
of the lend in the name of and b
the city or contractor as any ot
claim in any court of competemt jur-
isdietion with interest at the rate
of eight per cent per annum, and
they shall be issued and oollected
he mammer hereafter pnrovided by

ordinance: Provided, that in no
cas¢ shall theé provisions of this

gection apply where the cost of any
such improvement shell exceed the
sixty cents per front foot per annum
upon the property abutting upon any
street, avenue, alley or publie
place.

Section 6841 R. S. Mo. 1928, provides in part
as follows:

"Any city of the third class shall
have full power and authority, under
the following conditions, to do the
following things: To levy and col-
lect taxes, for general revemue nure
poses, on all property within the
limits of such city, taxable accord-
ing to the laws of this states To
grade, pave (the word peve as herein
used meaning to improve with all
kinds of street paving, Including
macadamizing), gutter, curb and other-
wise improve streets and alleys, and
parts of same, and to reconstruect

and repair any paving, grading, gut-
tering and curbing, and to make and
repair sidewalks, bridges, culverts
and crosswalks, and to condemm and
destroy any sidewalk decmed unfit

for use, and to replace the same wihh

a new one of the same or di fferent
material, and to exercise control




Mr, Trumen L. Ingles «1l0= April 22, 1935.

over streets and alleys, and exm-
tablish and re-establish grades there-
one % % # # The cost of mving, gut-
tering and otherwise improving any
alley and the roadway part of any
street, that is the part between

curd lines, including street inter-
sections, shall be charged against

the lots and ttracts of land front-

ing or abutting on the street or

elley so improved along the distance
improved, in proportion to the num-
ber of f ronting or abutting fecte

When the paving or guttering omn any
strest or alley is only repaired
(repaired as here used shell not in-
clude any improvement where the entire
surface of a paving is renewed, but
such renewal shall be considered as
paving), the cost of such repairing
shall be charged in the following
manner, namely: The street or alley
shall be divided into sections, a sec-
tion being the distance from the
center line of one cross or inter-
secting street to the center line of
the next eross or interseeting street,
and the cost of repairing each sec-
tion shall be charged ageinst the lots
and tracts of land fronting or abut-
ting on that section im preportion

to the number of fronting or abutting
feete All lands owned by any county
or other politiecal or municipal sub-
divisions, cemeteries and reilroad
rights of way, fronting or abutting
on any of said improvements shall be
liable for their proportionate part

of the cost of such improvement, and
tax bills shall be i=sued against
such property as against other pro-
perty, and any county, city or other
political or municipal subdivision
that shall own any such propertl shall
out of the general revenue funds or
other funds pay any such tax bill,

and in any case where any county, city
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or other political or municipel
subdivision, cemetery company or
owners or railroad company, shall
falil to psy any such tax Dbill,

the owner or holder of same may
sue such county, city or other
political or municipsl subdivision,
cemetery compm y or owners or raile
road company on such tax bill, and
be entitled to recover a general
judgment against such county, city
or other politiecal or municipal
subdivision, cemetery company or
owners or railroad company. Any
of said street improvements may

be paid for in whole or part by
such city out of general revenue
funds, or other funds which the
city may have for such purposes

if the council so desires, but

2ll such improvements shall be
pald for with speeial tax bills,
unless the proceedings of the eity
for same specify that payment will
be made out of the general revenue
funds or other funds in whole or
part. The charges made against
lande for all of sald improvements
shall be known as special assess-
ments or taxes, for improvments,
and shall be charged and assessed
by issuing speclal tax bills against
the lands chargeable with the cost
of the improvements; each special
tax bill so issued shall be a spe-
cial lien on the land against which
it 18 1ssuede® # % #,"

Both of the above Sections authorize the city
of Fulton to issue special tax bills against abutting
property owners for local improvements. Vhere a street
is surfaced or resurfaced by paving one must look teo
one or the other of these two sectiona in determining by
what authority the City of Fulton acted im issuing tax
bills against the State as an abutting property ownere.
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fhis tex 1s not levied and collected as other city tax
iz levied and collected. Both Sections authorize the
issuesnce of a special tax bill against abutting property
owners for local improvements which local improvements
incluvde the suffacing snd paving of streets. In Section
6841 the Legislature specifled particularly their in-
tention to allow the city to issue special tax bills
against abutting "lands owned by any county or other
political or municipal subdivisions, cemeteries and rail-
road rights of way", and the Statute expressly specified
their intention to make the owners of said lands liable
for their oroportionate part of the coat of imnrovement.
In this grant of power when they undertook to mention
especifically land owned by all the political subdivisions
of the State, the Legislature did not name the State as
& land owner chargeable with this special assessment,
and 1f the ftate as a land owner 1is chargeable, it is
because the power to specifically assess all aﬁutting
property owners by the general terms of the Statute if
of itself a grant of power to specifically assess the
State when the State happens to be one of the abutting
E:operty owmners. It 12 indeed peculiar that while the
glslature was clearly expressing their intentions to
inelude all political subdivisions of the State as a pro-
per subjeet of a special assessment, they did not include
specifically the State if they intended such a grant of
power to cities of the third class.

The Legislature has the right to authorize cities
of the third class to incur indebtedness on themselves or
on the part of the State for purposes and in amounts not
prohibited by the Constitution, but where the Constitution
imposes limitations upon which valid State debts can be
incurred by legisletive act, then no debt can be incurred
except for the purposes and in the manner prescribed by
said Constitution. Let us look to the purported indebted-
ness of the State authorized by the general terms of this
Statute and see if constitutional limitations preelude

this tax bill from being 2 valid legal obligation of the
State.

Article IV, Section 44 of the Missouri Consti-
tution provides how far the Legislature can go in authoriz-
ing a State debt as follows:
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"Ihe General Assembly shall have no
power to contract or to authori:ze
the contracting of any debt or lia-
bility on behalf of the State, or to
issue bonds or other evidences of
indebtedness thereof, excdpt in the
follpwing cases:"

Thereaf ter the above constitutional provision
sets out in four separate paragraphs emergencies in which
the Legislature has power by Statute to authorize the con-
tracting of a debt or liability on behalf of the State.
Not one of thope enumeratod emergencies, by wrd or by
implication, gives power to the Legislature to suthorize
the incurring of debts on the pert of the State to fund
or refund citirs of the third class or contractors for
improvements mede Iin read sbutting property of the States
These general Statutes suthorizing special tax bills in
cities of the third class should be intervreted in the
light of this ¢constitutional provision and the purposes
for which State debts can be suthorized by legislative
act. If the effect of these general Statutes is to authe-
orize special tax bills (liability on behalf of the State),
contrary to the power of the Legislatureto authorize in-
debtedness ageinst the State, then these tax bLills are
vold and of no force and effect insofar as they creape
eny legal demand against the States

69 Corpus Juris, page 214, Section 351, states
the law thus: i

"Where the constitutions impose lime
itat fons, no valid debt can be cre-
ated except for the purposes and in
the manner prescribed. HNeither the
legislature nor the officers and
agents of the state, nor all combined,
may create a debt for or on behalf

of the state, except in the manner
provided for by the constitution;
accordingly, where the constitution
preseribes the only wey in which a
debt of the state can be contracted,
any attempt by the legislature to
create one in any other way is futle,
although its purnose may be to re-
duce and not to increase the debt

of the state.
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Although Corpus Juris does not cite an
Missouri cases, we believe it states the law applicable
in Missouri.

SLCOND CONCLUSIORN.

We are of the opinion that the tax bill in
question is for a speclal assessment for local munici-
pal improvements in the Clty of Fulton, a city of the
third class, and not a tax bill reprezenting a gemeral
assessment on ftate property for taxation.

We are further of the opinion thst there 1is
no eonstitutional provision in Missouri exempting State
property for specisl assessments for locsal improvements,
but that constitutional provision which provides the
only ourposes for which the Legislasture can pass a
Statute creating a legal l1iability agasinst the State,
although not exempting State property from specisl as-
sessments for local municipal improvements, precludes
the passage of a legislative aet authorizing any indebt-
edness on the part of the State intended to fumd or re-
fund the City of Fulton or individual contractors for
improvements made in roads abutting on property of the
State.

Wie are further of the opinion that the speecial
tax bill in question baszed upon general statutes for its
velidity, is not a legal claim against the State or the
State Board in contreol of t his property. To say that
sald tax bill 1s a legsal claim would necessitate reading
into those general statutes an invitation on the part of
the Legislature to inciude the State as cne of those
body polities which we belleve the Legislature inten-
tionally omitted mentioning when expressly naming other
body polities and the subdivisions of the State as land
propriétors subject to this special assessment. To say
that said tax bill 1s a legal claim against the State is
to nullify that constitutional provision limiting the
Legislature in authorizing debts and lisbilities against
the State for any particular purposes. The Constitution
is too plain for any forced construction.
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We do not think the Statute authoriszing
special tex bills against abutting property owners in
cities of the third class 1s unconstitutional. It is
our opinion that the Legislature, by the general terms
of said Statute, 4i1d not intend to mdte a provision of
law imposing liability on the State as an abutting
property owner because they happenoed to psss a general
municipal regulatory Statutee

Reapectfully submitted

W¥. OKR SAWYERS
Asslistant Attorney General.

APPROVED:

ROY MeKITTRICK =

Attorney General.

WOS:H




