ALTENS: Rigat to hold and .ispose of real eztate in Missouri,

Alien Siamese subjects may own real estate in Missouri.

October 2, 1935.

!l FlLED |
| A et
L
| /7 ".‘ i
L= 1
Honorable Cordell Hull
Secretary of State
washington, D. C.
Le 892,5211/23 \
Sir: '#s

Your letter of September 19th, 1935, addressed
to the Governor of HMissouri, relative to the rights of
Siamese subjects - who are ineligible to American citizen-
ship = to own land in Missouri, has been referred to this
department for attention,

In your letter you request us to f rnish
excerpts from the lawes of Missouri, which determine
whether Siamese subjects may own or lease land in the
State of Missouri, together with any supplemental infore
mation which may be pertinent to the inquiry. Accordingly,
we set forth herewith excerpts from the Missouwrl laws,
which are applicable to the question, namely:

Seetion 313, fevised Statutes of Missouri, 1929:

"In making title by descent, it
shall be no bar to a demandant

that any ancestor through whom

he derives his descent from the
intestate is or has been an alien.,"?

Chapter 121, Hevised Statutes of Missouri, 1929:

% "See. 14011.--Alicns shall be
A capable of aequiring, by devise
or descent, real estate in this
state, and of holding, devising
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or alienatin; the same, and
shall incur the like dutles

and liabilities in relation
thereto as if they were citizens
of the mited States and resi-
dents of this state,

"See. 14012.--Any female born in
the United States, owning real
estate or any interest therein
in this state, who shall marry
an alien and reside in a foreign
country, may, at any time, not-
withstanding such marriage or
residence, convey such real
estate, or any interest therein,
vy deed, or may at any time
devise the same by last will:
Provided, the same be done in

either case in conformity with

the gencral laws of this state
concerning the conveyance of
real estate by deed and the mak-
ing of wills.

"Sec. 14013.-=1It shall be unlaw-
ful for any person or persons not
citizens of the Imited States,

or who have not lawfully declared
their intention to become suech
citizens, or for any corporation
not created by or under the laws
of the United States or of some
state or terri of the United
States, to hereafter acquire,
hold or own real estate so here-~
after acquired, or any interest
therein, in this state, except
such as may be acguired by inher-
itance or in gzood faith in the
ordinary course of just:leomln the
co’lection of debts: Provided
that tHe prohibition of this sec~
tion shall not apply to cases in

Js 1936,
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which the right to hold or dis-
pose of lands in the United States
is secured by existin: treaties to
the citizens or subjects of foreign
countries; which rights, so far as
they may exist by forece of any

such treaty, shall continue to
exist so long as such treaties are
in force, and no longer.

N "Se¢. 14014 .--No corporation or
\3 association, more than twenty per
centum of the stoek of which 1s or
may te owned by any person or
persons, corporation or corpora=-
tions, association or assoclations,
not citizens of the United States,
shall hereafter acquire or hold
or own any real estate hereafter
acquired in this state: Provided,
that nothing contained in this
chapter shall be construed to for-
bid any person or corporation
from acquiring an interest in any
real estate in this state as
cestul gue trust or mortgagee in
any o of trust or mortgage
taken in good faith to secure the
repayment of any money lent upon
such real estate and interest
thereon, nor as assignee of such
cd‘.# trust or mortgagee, nor
or person or corpora=-
tion lending such money or becom-
ing sueh assignee from puwrchasing
such real estate at itssale upon
foreclosure of said deed of trust
or mortgage, when the amount for
which such property is sold at
said sale does not exceed the
amount due under said deed of trust
or mortgage at the time of such
sale and the costs of such fore-
closure: Provided, however, that
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all right, title or interest
acquired by sueh person or corpora-
tion at such sale or foreclosure
shall be forfeited to the state of
Missouri unle=s such person or
corporation shall in good faith
sell all of such right, title and
interest to a citizen of the United
States, within six years after the
perscn or corporation so purchasing
at such sale or foreclosure shall
have held the possession of such
real estate according to the inter-
est purchased or acquired by him
or it at such sale or foreclosure.

25 "Sec. 14015.--A11 property acquired,

A2 held or owned in violation of the
provisions of this chapter shall be
forfeited to the state of Missouri,
and it shall be the duty of the
attorney-general, or circuit or
prosecuting attorney of the proper
city or county, to enforce eve
such forfeiture by bill in equi
or other propor process. in
any suit or proceeding that may be
commenced to enforece the provisions
of this chapter, it shall be the
duty of the court to determine the
very right of the matter without
regard to matters of form, joinder
of parties, multifariousness, or
other matters not affecting the
substantial rights, either of the
state or of the parties concerned,
in any such proceeding arising out
of the matters in this chapter
mentioned,"

#hat is now Section 14011 became the law of
Missouri in 1872, and in 1896 Section 14013 was enacted
restricting the right of aliens to own lands in lMissouri.
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The Supreme Court of Missouri in the case of Pembroke v.
Huston, 180 ¥o, 627, 1. ¢, 639, had this to say relative
to these sections:

"The right of an alien to acguire
and hold real estate has been the
subject of legidation in this
State, from time to time, from an
early date, the earlier statutes
conferring qualified rights in
that respect upon him,

"In 1872 our General Assembly
enagted that: 'Aliens shall be
capable of aequiring, by purchase,
devise or descent, real estate in
this State, and of holding, de-
vising or alienating the same,

and shall incur the like duties
and liabilities in relation there-
to as if they were citizens of the
United States and residents of this
State.' That statute passed into
the revision of 1879 as section
325 and into that of 1889 as sec~
tion 342, and was the law when the
plaintiff acquired title to the
Nodaway county land, and was the
law until 1895, when the act whiech
is now sections 4764-5-6, above
quoted, was enacted and which was
the law when the transactions in
gquestion oeccurred.

"The act of 1872 repealed those
features of the common law which
imposed disabilities on an alien
in respect of his capacity to
acquire and hold real estate.
#hile that statute was in force
an alien had as much capacity to
acquire and hold real estate as a
cltizen had., uUut after an experi-
ence of more than twenty years
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under the operation of that
statute our General Assembly
concluded to change the policy
of the State im that partieular,

"As the act of 1872 had repealed
the common law on that int,

it was at least doudb » under
section 4177, Revised Statutes
18909, if a mere repeal of that

act would restore the common law,
even if the Legislature had in-
tended to restore it in 1its
orizinal form and effect; it was,
therefore, doubtless deemed
necessary in order to accomplish
its purpose that the Leglislature
should by affirmative act with-
draw from the alien the right

that had been conferred on him

by the act of 1872. Wwhen the
Legislature in the act of 1895 sald
it shall be unlawful for an alien
to aeguire land by purchase, it
did not mean that an alien in taking
a deed to land was to be regarded
as a lawbreaker or one gullty of
an offense, but it only meant that
the right that had been conferred
on him by the act of 1872 was with-
drawn, and that the disabilities
that the common law had former
imposed were now to be imposed
statute, excert as in the statute
itself otherwise provided., Some
of the words of the statute give
plausibility to the contention
that title can not pass to the
alien at all, the words being that
it shall be unlawful for the alien
140 hereafter acquire,'! ete., but
when those words are taken with
the immediate context that idea
disappears. The language is that
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it shall be unlawful for the
alien 'to hereafter acquire,

hold or own real estate so here-
after acquired.' The sense is
awkardly expressed; there could
be 'no real estate so hereafter
acquired' if we give literal
meaning to that part of the
sentence which says that it shall
be unlawful 'to hereafter acquire’
such property. This meaning is
further shown by the language in
the beginning of Seetion 4766:
'All property acquired, held or
owned in violation of the provisions
of this chapter shall be forfeited
to the State of Hissouri,' ete,

"That is an express recognition that
real estate might be agquired by an
alien after the passage of the act,
but that whenever the State called
for it the alien should surrender
it. That is just what the common
law was on that subject.

"The act of 1895 was intended to
reinstate the co mon law on the

sub jeet of the acquiring by pur-
chase of real estate by an alien;
under that statute analien can take
by purchase a defeasible title and
hold it subjeet to the same condi-
tions that the common law imposed."

F"rom the above and foregoing statutes and the
above case construing same, it is our conclusion that
alien Siamese subjects - who are ineligible to American
citizenship - may own and lease lands in Missourl.

Section 14015, K. S, Mo., 1929, quoted above,
imposes the same conditions on the alien in the ownership
of lands as was imposed by the common law, that is, he has
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a defeasible estate subject to forfeiture only b; the
attorney-general, or circuit or prosecuting attorney
of the proper city or county, to enforce such forfel-
ture. The provisgo in Section 14013, R, S5, Me., 1929,
recognizes and reaffirms the supreme treaty-making
powers of the inited States government, securing to
aliens the right to hold or dispose of lands in the
United States as such treaty so provides,

It is our copinion, therefore, that Slamese
subjects, although they are ineligible to American
citizenghip, yet have the risht to hold and dispose of
lands in Missouri, subject to forfeiture by the State,

and subject to the treaty-making powers of the United
States government.

Very truly yours,
COVELL R, HEWITT
Asgistant Attorney-General

APPROVI D3

3{0;.: ﬁm ! .I.:EIEIL
Attorney-General
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