ROADS AND BRIDGES: Construction of Section 44a, Missouri
Constitution as 1t relates to traffic
relief roads chargeable against State
Road Fund.

June 26, 1935.

FILED

Honorable Maurice Hoffman

Prosecuting Attorney

Buchanan County

Ste Joseph, Missouri v

Dear &ir:

We scknowledge your request for an opinion dated May
29, 1935, which is as follows:

"As advisor to the County Court of
Buchanan County I want to get your
opinion as to the construction to be
placed on section 44-A of article 4
of the State Constitution, partic-
ularly the construction to be placed
upon the clause near the end of para-
graph 4 of sald section 44-A, which
is in these words, 'to construct

and maintain other state highways and
bridges and to widen or otherwise
improve existing state highways and
bridges in the congested areas ad-
Jecent to the citles of St. Louls

and Kansas City'.

"The people of this city, and the
County Court as their representatives,
are interested in establishing a
traffic relief road between Savannah
and St. Joseph. The contention of
the Court 1= that the words of this
clause 'to construct and meintain
other State Highways and bridges'
authorize the building of such a
road out of this city as a traffic
rellief road and it 1s their conten-
tion that the words in that clause
following the lenguage just quoted
dces not limit the authority to con-
struct such roads to areas adjacent
to the cities mentioned, St. Louls
and Kansas Citye.
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"] would appreciate very much an
opinion on the construction to be
placed on this clauaa at your ear-
liest conveniences"

Article IV, Section 44s, paragraph 4 of the Missourl
Constitution provides more fully than that portion quoted
in your request, and your problem should be determined
with ean understanding of the whole amendment, particularly
the 4th and 9th paragraphs of said amendment. The 4th
paragraph of the amendment reads as follows:

"The said bonds and the interest that
will accrue thereon shall be paid out
of a fund to be provided by the levy
and collection of a direct annual

tax upon all taxable property in the
State. All state motor vehicle regis-
tration fees, license taxes or taxes
authorized by law on motor vehicles
(except the property tax on motor
vehicles and state license fees or
teaxes on motor vehicle common carriers)
and also all state taxes on the sale
or use of motor vehicle fuels authorized
by law, less the expense of the col-
lectlion of such registration fees and
license taxes on motor vehicle and
taxes on the sale or usge of motor ve~
hicle fuels and less also the cost of
maintalning the State Highway Department
and the State Highway Commission and
the cost of administering and enforcing
any state motor vehicle law or traffic
regulation shall, after the issuance

of any of said bonds and so long as

eny of said bonds herein authorized
remein unpaid, be and stand approprie-
ated without legislative action, to

the payment of the principal and inter-
est of the saild bonds and for that pur-
pose shall be credited to the State
Road Bond Interest and Sinking Fund
provided by lawe If in sn enr thera
should %ﬁ an balnnee 1n

oa 0 Interest an and 1nki;
beyond Ehe requirements of E% nexf
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succeedl alendar r for interest
.nauﬁ REE T E%;

sneh btélance shnl b rans err
creaited to the Sta e oa o be
administered and expended under %
dire tion __-n_df su erv - Y o ate
ur sas to complete end ' an or
otherwise improve and maintain the
sfatg system of primary and secondary
highweys as designated and laid out
Eiger existin .';d re u se_zhg
vnrioun counties &
EEIvIann;—TiucIuEI road
zicEgJ f EEe Stn e for none
axggg §§e cons ion
or aeguis 1on of roaeds and brIE e
now gg.iirea?Ehr taken over %E’EEQ
State as permanent parts of the state
highwa system to t% extent of the
value to the State of such roads and
bridges at the time taken over, not
exceed 1n y case the nnounf CX=
eng ; by such counties or subdivisions
n e construction or scouisition of
aucE roads end brioges; to construc
and Eg!ntagﬁ other state highways and
bridges, and to widen or erwise
Improve existing atafe“ﬁig ';¥. and
bridges in the co este ra ¢ areas
ad jacent to . f%g cgtiea g% St. LOuis
s C X3 to locate, establish
| conntrucf_'ggé maintain, as
reinafter provided, su ementary
state highways and Eria s in each
eounE of the State aahi 1on E
those state hi égiail nnd ridges
Iznated and under existing
law a to acquire | nator aIs therefor
ana suc) otEE ses and C
n re fgg aZnigg
tEa onat ctIon nn ntenance
of such

'T u 8 and bridges as the &5
tate Hig Y omml ss ion ma may deem
Droper.

The 9th paragreaph of the amendment reads as follows:
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"In order to connect state h%gﬁ!!l!
ni“h%aign-ted and laid out er
exieting lew with other such highways
or with highways in ad Joining states,

d als order to facilitate and
A T T

SEeTtic. the Stete hi s gi iﬂ.‘ oo W0
8io ] hero%z a

e:o ?gbnoeaee, cons ma
'i%% ﬁ State

and
miles u;hr of and'%o
be add to the said st
iﬂ"ﬁé’,ﬂlﬁ rom such s %Ea ainto
y Commission is hereby elso
authorized and empowered to loecate,
construct, snd maintein highways and
bridges in state parks, now or here-
afterestakblished,and connect the same
with the primary or secondary highways
of the State."

o

Article IV, Section 44a of the Missouri Constitution,
which we refer to as "the Amendment,” was submitted to the
people by initiative petition and sdopted at the General
Election held Wovember 6, 1528. S5Said Amendment repeals
the preexisting Seetion 44ae It enacts in lieu thereof
a new section which authorizes the General Assembly to
issue 1135,000,000.00 worth of State Bonds, which is
:76,000,000.,00 in addition to the 160,000,000,00 suthorized
to be 1ssued unier the repeale’ preexisting Constitutional
Amendment «

%e have not quoted the whole Amendment, as it exists
today, but we do state that sfter the people, by their
vote authorized the issuence of said bonds, for the pur-
pose of "locating, esteblishing, ecquiring, constructing,
widening and improving hard surfaced publie highways in
the State" for the purpose of "locating and construeting
bridges acrose the rivers and waters of the State, and of
the participation in the construeting of toll free interstate
bridges” the people then proceeded to authorize the sale
of the said {75,000,000.00 additional bonds, the proceeds
to be expended under the direction and supervision of the
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State Highway Commission for the purposes underscored

in the Constitution above appearing in paragraph 4.

Lastly, the people by sald paragraph proceeded to asuthorize
the retirement pof said bonds from the proceeds received
from license tags, etc., to be placed in a sacred fund

to be known as & State Hoad Bond Interest and Sinking Fund.

As we understand your requcst you want to know whether
or not eny balance in the State Road Bond Interest and
Sinking Fund, beyond the requirement of the next succeed-
ing calender year, for interecst and sinking fund of the
said bonds, which has been duly transferred and credited
to the State Roed Fund to be expended under the direction
of the State Highway Commission can legally be used in es-
tablishing 2 "traffic relief road between Savannah end Sti
Joseph" by virtue of the provisions of the 4th paragraph
of Section 44a of the Constitution which authorizes the
use of money in the State Road Fund "to connect and main-
tain other state¢ highways end bridges, and to widen or
otherwise improve exlisting state highways and bridges in
the congested traffic aress adjacent to the cities of St.
Louls and Kansss City;".

In the case of State ex rel. Russell ve. State Highway
Commission, 42 $. We (2d4) 1963 328 Ho. 942, the Supreme
Court had under consideration an original proceeding in
mandamus whereim Russell wished to compel thd Highway Com-
mission to consider a petition presented to the Commission
for widening of U. S. Highway No. 40 within the corporate
limits of Kensas City, at the expense of the State from
State funds credited to the State Road Fund. The Court
took oeccasion to construe all of Section 44a, Article IV
of the Missouri Constitution, and to apoly its construction
to the problem before theme On page 952 of the Missouri
Report the Court said:

"'he fourth paragraph names the sources
of revenue from which the principal

and interest due on the bonds shall be
pald, including certain fees, licenses
and taxes less the expense of collection
and the cost of maintaining the State
Highway Department and State Highway
Commission, etc. This net revenue

above the annual requirements for in-
terest and sinking fund for the bonds
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is tao be credited to the State KRoad

Fund 'to be administered and expended
under the direction and supervision

of the State Highway Commission for

the following purposess # # & & it

seems the proceeds from the bond

issug are to be uvsed only for con-
struction and improvement work, and

to reimburse counties, ete., for highe
ways taken over, whereas moneys de=-
rived from the specified revenue sources
above the requirements for paying off
the bond issue may be used for those
purposes end for malntenance as well.
See Sections 8144-8148, Revised Statutes
1029."

On page 953 the Court said:

"The ninth paragraph figures large in
this controversy. It is as follows:
'in order to connect state highways

as designated and laid out under ex-
isting law with other such highways

or with highways in adjoining states,
and also in order to facilitate and
expedite the movement of through
traffic, the State Highway Commission
iz hereby authorized and empowered to
locate, construct, and maintain from
the funds herein provided for con=
struetion of primary and secondary
highways and from the State Road

Fund, highways and bridges not exceed-
ing in the aggregate three hundred
(300) miles as a part of and to be
added to the sald state highway asystem,
and from such funds the State Highway
Commission 1= hereby also suthorized
and empowered to locate, construet, and
maintein higshwaye and bridges in state
parks, now or hereafter established,
eand c¢onnect the same with the primary
or secondary highways of the State.' "

On page 954 the Court, after summarizing the words of the
amendment, said:
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"As the foregoing summa shows,

road construction aufhorized by t

oonagitutionnl anenﬁienE Ta Ils in 0
five classest

(1) 113_ mmle_tm and w il
gtge_r_ nprgv g gﬁ,ﬁ?ﬂ s

as as d 31 nate out under ex-
isti lawe

(2) The conatrnction of other (new
stat "ET ridges and éE '
IE or ar or improvements of

ex s in state E§§§;’ and bri 8
a co este areas fg
noa Eo tﬁe cities of St. Louis end

naaa

(3) The location, establishment
13 tion ai% eonatruct of agpﬁi_
menta sta e and bridges
in eac t_F' 6XC uu ve
81 - LO cIE
0

IISI!

se 8 ate highways bri
designated and Iaid ouE under exia 1
aw, these E iEE thnt are generaI!i

called 'farme o-n;rket roads.

(4) The location and construction

not execeeiing thrse hundred mile %‘

higzhways and brid 33—33 ba nlﬁiﬂ

the state highway system 'in ord

conneac tate hwn 8 &8 a
and I id out under ex!u

other sncﬁ"ﬁ
o

I_-;Eizszgfb"zia"ﬁ’

On page 962 the Court said:

"In providin 'traffic relief'
SRS & .a—.ﬁﬁ amendnent

da in co
E %I 15'31c %o:afoa no areas
be I 'a%iaoan 3 “Ste LOuls ni!
on ﬁE‘
a e-an te h:Eﬁ;!ﬁ! t
c:tiaa are 052;0:3 1 exclu ad. EE ed,

a&uo

:E




Hon. Maurice Hoffman =B June 26, 1935.

in referri to the state highwa
system It %s carefully descr as
Eﬁe tystom- 'designated end 1aid out
Er_ existing lewe
he ot&ar hand w it comes to
ng .
8 no suc
804¢€ OBHdEu!%

roads s be bu er to ¢

4
& ";-hg wit we
in adjoin lta e a 80 in order

‘5‘ el aa movement
Ei% ugh %rn?"?ﬁ As to Iatter
o objeetive it must have been in cone

templation that one of the greatest
obstructions to the movement of through
traffic is congestion; and that this
condition would be encountered in and
entering these two cities. Indeed,
the amendment takes notice of it by
providing for traffic relief roads

in the 'congested' areas adjacent there-
to. 4And yet, as we say, there is no
word of restriction in this paragraph
against building such roads inside

the corporate limits of Kansas City
and St. Louis, notwithstanding the
framers of the section were meticulous
in that regard In the other clauses.
The language of the '300-mile' para=-
graph being without exception and for
a paramount and definitely stated
purpose which we know may be served by
road construction within these munieci-
pal areas, 1t would do violence to the
amendment to read into it a proviso
excluding them, or to say the omission
of such limitation was through over-
sight.

"Respondent insists that if 1t hed
been the intention to facilitate the
movement of through traffic inside
the two citles by relieving against
congestion, that concept would have
been covered in the 'traffiec relief!
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clauses instead of limiting the latter
to areas 'sdjacent' to the citiese.

That might have been done, but the
traffic relief provisions sllow both
new construction and the improvement

of existing roads, and they contain

no express limitation as to mileage,
whereas the paragraph under consider-
ation authorizes only new construction
and holds it tc a maximum of 300 miles
for the whole State. These limitations
may heve teen in minds It may be sug-
gestad further that i1f it was the in-
tention to speed up through traffie

by relieving congestion, why did the
300=-mile clause provide only for build-
ing gii roads instead of allowing also
the widening and improving of exist-

ing roads, as wa:s done in the 'traffic
reliaf clause? ' We do nat know; it
may have been intended to construct

a few separate roads for through traffic."

On page 963 the Court said of the 9th paragraph of the
Amendment:

"We find 1t unnecessary to decide the
question further than to say we think
the paragraph stat ez two separate
purpos=es, (1) to connect highweys

and (2) to fascilitate the movement of
through t raffic.”

On page 965 the Court =aid:

"But while, as is held in the fore-
going part of this opinion, there 1is
nothing in the '300 mile! nrovision

of the constitutionel smendment fore
bidding the building of highweys into
the corporate limites of Ste. Louls and
Kansas City for the special purposes
mentioned Iin that clause,® # & &, ,
also, with the 300 miles of roads, thé
Commiesion may 'locate (and) comstruct'

them as an additio% to the designated
system. In our opinion this clearly
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contemplates only the building of
new roads adding mileage to the
state system, and not the widening
of existing roads."”

CONCLUSION.

Ve are of the opinion that & traffic relief road
between Savannah and St. Joseph does not come withim the
provisions of the 4th parsgraph of the Constitutional
Amendment, supra, suggested by you, namely, "to construct
and maintain other highweys and bridges,". As said quo-
tation must be construed with the whole em ndment and when
so construed, =aid quotation, as it relates to road con-
struction, merely authorizes the construction of other
(new) -tate highways end bridges, and the widening or
otherwise improving existing State highways and bridges
in the congested traffic areas adjacent to the cities of
Ste Louls and Kansas City. State ex rel. HRussell ve.
State Highwey Commission, supra, psge 552.

Our conclusion, hcreinabove set out, was predicated
on the premises contained in your letter, which only con-
cerned Parasgraph 4 of the Constitutionel Amendment, supra.
However, we do not wish to be understood es holding that
a traffic relief road may not be constructed between
Savannah end Ste. Josephe However, if such is done, it
must be Ly virtue of Paragraph 9 of said Amendment, pro-
vdded, of course, the three hundred miles of such addi-
tional traffiec relief roads have not already been included
in the State Highway systeme

We suggest this to you so tha®t inquiry may be con-
ducted to determine if the road may be obtained by virtue
of the 9th Paragrapohe.

Kespectfully submitted

Wi« ORR SAWYERS
APPROVED: Assistant Attorney Genersal.

JOHN W. HOFFHWAN, Jr.
(Acting) Attorney Generale.
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