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One person may hold both the 

·.... of fice of Pu blic Administrator 
and J ust i ce of t he Peace . 

Mr . o. L. Holmes 
uaryv1lle 
' 1saour1 

Dear Sir: 

January a. 1935 F\ LE D 

1/-1_ 

This i s t o acknowledge receipt of your letter 
4ated November 2~ , 1934, whi ch reads as f ollows: 

"Coul d a J ustice ot the peace hold 
the of~ice of Pu blic Adminis trator. 
J.t t he s a '"e time . The t wo offices 
don't ~ay enou~h t o justi fy a good 
office~ and t hey are sadly negl ected. 

Ther e ~s a poss1b111t y that the 
Publ1c.

1
Admin1strator may retire and 

1f so ~r lawf ul wou l d be pl ea sed to 
combine th em. ' 

J~rticl~ IX Secti on 18 of t he Const1 tu tion of 
1s souri provide • a s f ollows: 

:t in c1~1es or countie s having more 
t han :;o hundred t housand inbabi• 
t ant s o person shall at t he s ame 
time a state of f i cer and an 
off ice of any ~ountJ, city or other 
mun1ci ality , and no parson shall at 
t he s e time fi ll t wo municipal 
office , e ither in the s ame or dif• 
ferent municipalit i es; ~t t his 
sectio shal l no t appl~ t o notari es 
public jus tices of t he Reace or 
office~s of t ho militia. 

In the cnee of Ni ckel s on v. City of Ba rdin 221 ~ . N . 
35d , 1 . e. 360 , he e ourt in construing the above constitu­
t ional provision s aid: 

I • 



/ 

Mr . u. L. liolmes - 2 - January a . 1935 

"'l'he question is not tree t'roa 
d1ff1Qulty but we are or the 
opini~ t t t he proper construc­
tion f the section i s that it 
a opli s only in counties and 
ci tie having more than two hun­
dred t housand inhabitants . " 

~e mu•t t~refore look to the common law to deter­
mine the queat1q>n of whether one person can hold two public 
of fices . Corpus Juri•~ Voluae f6, page 9fl,942~reads: 

"At common law the holding of one office 
does aot of itaolt dia~uality the in~ 
bent trOlll hold1n anothor office at the 
aa~e ttme ~provided there 1a no incons ia­
teney in the functions of the two ot'flcea 
in question. ~ut where tho functions of 
two otficea are inconsistent, t hey are 
regarded as incompatible . The inconsia­
tenc ; , which at co~on law makes ofr icea 
1nooml'&tible , does not consist 1n the 
physical impossibility to discharge the 
dutioa of botn offices , but lies rathor 
in a 4onflict of 1ntereat, aa whore one 
is su~ordinate to the other and subject 
in s~o degree to the supervisory power 
ot 1t~ incumbont,or where the incumbent 
of on; of tho of fices has the power t o 
remov' tho incumbent of the other or t o 
audl t the accounts of the other . The 
question of incompatibil ity doos not 
arise when one or tho posi tions is an 
of f ice and tho othor io morely an 
emploJ1116nt . " 

On th~ question of whether or not tho duties of 
off ices are incompatible, we quote the Supreme Court 6D bane , 
in tat e ex rel . v . ~e 135 o. 1 . e . 338: 

111!'he remaining inquiry 1a whether 
the duties of t ho off ice of deputy 
eheritf and t hose or school J irec-
tors ~re so inconsiatont and in-
compa~ble a s to r nder it improper 
that espandent should hold both at 
t he s o tlme . At co~on law the 
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onl y ~imit to the n ber of offices 
one pgrson mi ht · ol d was that t hey 
~houl be compatibl e and con l at ent . 
The 1 compatibility does not consist 
1n a phys ical inability of one per• 
son to d1sohargo the duties of the 
two otf icos, but there ~at bo some 
inconsistency in the tunct1ona of the 
t wo; some confl ict in the duties re­
qu ired of the offi cers , a a w~1ere one 
baa so•e supervision of the other , ia 
r~qu1!od to deal with, control, or 
aso1a him. It was oa1d by Judge 
Fol go 1n People ox rel . v . Green, 58 N. Y. 
l .o. 304: •.Jhere one office ia not su­
bordinate to the other,nor the r olationa 
of t ho one to the other such as are in­
consirtent and ropusnant, t here is not 
that ncompatib111 ty f rom wh ich t he 
law declares tho acceptance of the 
one is t he vacation of t he other . 
The force or the word,in ito a .:>pli­
catio~ to thia matter i a, that fraa 
the n•ture and r olations bo each 
other, of t ho two places , they ou~bt 
not t o be held by the same person. 
£r om the contrariety and antagoniaa 
which would r esult 1n t.he attempt by 
ono p•rson t o tal thtully and impar­
tially discharge the duties or one . 
toward t he incumbent or the other . 
Thus, a man m y not t:e landlord and 
t enant of the same prom1eoa . He ma7 
be la~dlord ot one far.m and tenant of 
another , though he ma7 not at the same 
hour be a bl e to do the duty of each 
r e lation. The of11cee must subordinate , 
one t he o•:her, and t hey muat , per se , 
have ~he right to interfere, one with 
the other, before t hey are incompatible 
at com~on law. • • 

The upreme Court baa held that the duties of 
tbe off1eea of ~ounty and circuit clerk are not !nco~ 
pat1ble and may be performed by one person. State ex 
rel . Loore v . ~usk 48 ~o . 242. J lso the off1cGs of 
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deputy sheriff and school a 1rector in t ho City of ! t . 
Louin are not ~ncompati ule. ~tate ex r el . • Alker v . 
us 135 o . 33J. 1'hey ve beld that the offices ot 

treasurer ana dollector nre incompatible. State ex rel . 
~oAlllster v . Dunr 277 o . 3d . 

In order to deter ..,ine whether or not the offices 
0 1 justice of t;t1e peace and pull ic administrator are 1n­
compati r le, it 1e nocessnry to 3xarn1ne their d uties . 

f~ect on 299 Rev1 ed Statutes Mi ssouri 1929 , 
r eads as f ol lo e' 

" It shall be the dtty of the public ad­
ministrator to take into hie charge nnd 
custody t he estates ot all decea od per ­
~onr ,~nd t be per~0n and estates of all 
~1noro,and t he ~ state s or parron and 
estat~ of all ineane psr ona in hie county , 
.in th~ f oJlow1 n , ca:uu~ : J tr t , when a 
s tranger dio intes tate •n the eo ty 
w1tbo~t relat on~ ,or dies l oa v1 n a w111. 
nrd t he execu t or named i s a bsent , or 
falls to '1.U&l1 fy ; second , 1hen persons die 
1nte tate wi t hout any known heirs ; third , 
when ~ere ona unlmown die or nre found 
dead 1n the county ; fourth , ben money , 
oroperty, pe~ers or othe~ estat es are lef t 
1n a ~1tuatlon exposed to lose o~ da~ago , 
and no other person administers on the 
sa~e ; f i f th, when any estate or any person 
who di es tntestate therein ~ or el eewh&re , 
is lett 1n t e cmnty liable t o bo injured , 
wasted or l oet, when sa1d i ntestate do~a 
not leave a known husband , widow or 
heirs in th1a stato ; sixth , tho ?eroons of 
a l l minors under the age of fou rteen years , 
whose par ent o are dead , and who have no 
l egal cuardian; sevonth, the estates of all 
m1nor~ ~. os~ par•nts nro dead , or , i f l1v• 
ing , nefuse or neglect to qualify as curator, 
or , hQvin qualified , have been removed , 
or ar~ , f r om any cause , tncompetent to 
aet a sl Sl tch curator , und who . :nve no one 
autho~lzed by law to take care of and 
manage t he ir estate ; e1Pht h , t ~ estate s 
or per!non and estate or all tnnane per eons 
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1n h1a county who have no legal guardian ~ 
and no one competent to tak charge of 
such ~state , or to act as ~\ch ~nrd1an,can 
be to nd ,or 1s lmo'm to tho court having 
juris 1ct1on,who will quali ty; ninth, 
where fro~ any other good caueo , ea1d 
court shal l order h im to take posse ssion 
of any ostate to pr~v nt its being injured , 
was te4, mrlo1ned or lost . n 

Section 300 Revised Statutes esour1 1929,provides: 

nrn a~d1tion to the provision s or 
thlo 4rt1cle, he and hio eecur1t1es 
~hall have tho enmo po~ors an are 
conferred upon, and be subject to the 
sc~o ~utier,penalt1ea,prov1a ono QDd 
proceqd1n s a~ are enjolned upon or 
autho~1zed again s t executors and adm1n-
1~trators , suard1ans and curators, by 
articles 1 to 1Z, !nc1u~1ve , ot this 
chapter,so far as the ams 1 be 
a pp11Qablo . lie shall have power t o 
ad~in~Ater oath~ ~nd affirmations in 
all m•ttero re1atlng or belon~lng to 
the e~erc se ot hls ott1co. " 

Section 2153 Revis d Statutes Missouri 1929,pro­
v1des aa follo~~ ~ 

"Ju tfc•s or the peace shall bavo 
power and jurisdict on throughout 
their roap~ottve count1ea ao followas 
r irst~jofntly and severally to cause 
t o be kept all laws made tor the pro­
servat on of tho pence ; second.to 
cau~e t o come before thom~ or an7 of 
them, poraono who break tho poace ,nnd 
com~1~ them to jail ~r ball them, aa 
the case m11y require ; third, to a rrost 
and cause to come before them persona 
who attempt to break the peace or who 
are nqt of good tame , and compel them 
to give s ecurity for t heir ood be­
havlo~, or t o keep tho peace,or r oth. ft 
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Seeti jon 2166 Levised Statutes isaouri l929,reada: 

n .xee-pt as otherwise provided by law, 
juttt 1cea of the peace shall have ori-
ginal j urisdict ion o1 all civil actions 
and proceedin a tor the r ecovery of 

on•l)l , whether such action be founded 
upon contract or tort,or upon a bond or 
undenta~g tiven in pursuance of law in 
any div11 actton or proceedinr- ,or for a 
penalty or forfeiture piven by any s t atu te 
o f this s t ate,when tho sum demanded , ex­
clus~ve of tnterest and co ta,does not ex­
ceed two iundred and fifty dollars, and 
of all aotlons a gainst any railroad co~ 
pany in t his atat e , to recover damages for 
the killing or 1n.1ur1n horses , mul "s , cattle 
or other ani la,wit nin their r espective 
townships, without r e! rd to the value or 
ouch anlmala,or tho a~ount claimed for 
kill~ng or injuring the ame . " 

Section 2168 .{evised Statutes :Us sour! 1929 , provides : 

"J.o Justice of the peace shal l have 
j ur1idict1on to henr or try Bny action 
agai at ar~ executor or administrator , 
nor t any notion of alander ,libel, 
mali 1ous prosecution or tal~o 1mprison­
m nt,nor of any action where tho tit l e 
to any lands or tenements shall come 
n question and be in 1ssue.nor or any 
atri~tly &quttable proceedings . " 

' careful study 0 1 the statutes fails to show that 
t he dut1ea of juotlce ot' the poace and pu blic administrator 
ar~ tnc onsletent, ncompatlble or reougnant to each othor . 

• are therefore of the opinion thnt ono person 
may hol d at t.h., :lame time the otf1ce of justice of the 
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p~aoe and thn t of public administrator. 

APPROVEf\ : 

ROY t.10KITTtU ciC j 

Attorney Generql. 

O;N: LC 

Your s very truly , 

OLLIV .. R ' • NOL Jl 
Assistant At t orney General 


