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llareh 21, 1935 . 

Mr. J. B. Hicks 
Clerk of the County Court 
Taney County 
Forsyth, Missouri 

Dear Sir: 

I h6r QLJ acknowl &uge your r equest f or an opinion 
dat ed March 6th, 1Q!5 . Your re~uest is as f ollows: 

" I have a rather pe cular question 
to esk and probably you wont t ee l 
like answer ing it but it you will 
it wi ;.1 sure be apnreciated by me 
as l think under the Budget la w it 
may cost me s omething if I make a 
mistake in signing warrants t ha t I 
am not Whol ly satisfied t hat is 
leg41 . Now t his is the proposition, 
The l ast r ecord t hat our County 
Court shows r egarding the Appointment 
of a Deputy County Health of f i cer 
was March 4th, 1329 and that appoint­
man~ was ~Ade f or f our years , which 
wouid have b een to March 4th, 1933. 
The Physician has been doing work 
all the time and drawing his lit t le 
salary and t be 1933 laws made it 
mandatory to only appoint f or one 
ye~ and that to be made a t the 
Regular f'ebruar 1 Term of t he Co. 
C ou~t. Th e Court s e~ms to t h i nk 
the anpo i ntment was made Pebruary 
1934, but no r ecord of i t and the 
Dr . has never qualified so far as t~e 
rlecards shows , which may not be re­
quired. He puts in h1o account f or 
December 1934, January and February 
1935 for his sal ary, Would I be 



llr • J . B. Ricks - 2- March 21- 1935 . 

justified to sign the warrant and 
not be personally liabl e under the 
present Budget law f or t he amount 
1f the of f ie e was r eal ly vacant . 
In t our ooinlon d oes he have t o 
qualify or le commd~s1oned by t he 
C.ou~tt The law says nothing on that 
line and I t ak e it from tha t he pos­
sibly does not have t o quali fy. I 
certainl7 would appreciate a renly 
to this at your ea rliest convenienc e . " 

~ect1on 9025 a. s. ~. 1929- provides as follows: 

"At the first regular ~ebruary t e rm 
of the count y c ourt in each county 
of the state after this artiele be­
comes effec tiYe and at the regular 
~eb~uary term of said c ounty court 
eve~y t hird year thereafter said coDrt 
ehall anuoint a renutable nhys1o1an 
a s a deputy s tat e commi ss ioner of 
health f or that county f or a term of 
three years . In case of a vacanc7 
in the office of the de:> ut7 state com­
misaioner of health of a county,the 
county court shal l at its next regu­
lar t erm of court appoint a renutable 
physician for the unexpire i t erm . It 
the county court f a i ls to ~ point a 
deputy state commissioner of health 
a s above provided a t the February 
t erm of s aid court or at t he next 
ter~ following a vacancy, t he s tate 
board of health shall appoint a re­
put~bl e physician as deouty state 
commis sioner of h ealth for that 
county who shal l serve until the 
couQty court of such county makes 
sue~ appointment . ~he county court 
of any county upon sp pointing a 
physician as deputy health commis­
sioner shall confer with such 
pb1s1c1an and agree with him a s t o 
his compen sation and expenses f or 
the ~erformance of his duties as 
deputy state health commissi oner ot 
that county and such compen sation 
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and exoenses shall be oaid to him 
out of - the county treasury of that 
cou~ty. If it becomes neces ~ary 
f or the state boar d of health to 
apuoint a deputy state health com­
mis sioner, as above provioed, said 
state board of health shall f ix a 
r easonable compensation for s uch 
de~uty state health commissioner 
and shall des jgnate what shall be 
his r ~asonable e.xnens es, all of 
which shall be ra id out of the 
county treasur y of the county of 
~hich he is deouty s tate health com­
• issioner . • 

Section 9025, Laws of 1933, page 271, a f ter repeal-
ing the above law, ~ovides as follows: 

"At the f irst r egular ~ ebruary 
t erm of t he county court in each 
county of the State after this 
articl~ becomes effective and at 
the r egular February term of said 
county court eVei"f year thereafter, 
said court may appoint a reputable 
physician , as a Deputy State co•­
missioner of health for a term ot 
one year . In case of a vacancy in 
the office of the Leputy State Com­
m1 ss1oner of Health of the county, 
the eounty court may at its next 
regular term of court appoint a re­
putable phys i cian for the unexpired 
t erm. But the power of deciding 
whether or not sueh a deputy state 
health commissioner will b e apoointed 
shall be v ested in the county court. 
If a county court of any county de­
c i des to appoint a deouty health 
commis s ioner, as empowered in this 
act, it shall agree with said com­
mis~ioner as to the compensat ion and 
expenses to be paid f or such services 
which amount shall be paid out of the 
coun~y tre asury of the eounty. " 
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In the c• se of Sanders v. Kansas Ci ty, 162 s . w. 
663, 1. c . 665 ; 175 FO• App . 367, the Appellate Court 
st ated the l aw thus: 

"In this State our courts alwa~s 
have r ecogni zed and aool i ed t he 
doctrine supnorted by t he g r oat 
weight of authority 1n Amer ica 
tha t no one can a cquire a vas ted. 
right i n an of f i c e establ ished b~ 
the l e 0 i slat1ve depar t ment of a 
~tate or municipalit~. Al l o rf ices 
are e -eat ed for t he publ ic good 
and t he r ights of their incumbent s 
ar e subordinate and inferior t o 
that pr ime ob j ect . The power to 
create, unles s rest rained by law, 
i ncludes t he oower t o abolish aDd 
an of ficer el e cted or appointed 
~ven f or a definite term, t ake of­
fl e e with the 1mol1ed understand­
ing t hat the power which c reated 
t he off ice aay abol ish it b e f ore 
t he expiration of his term, in 
which ev ent he wil l find h imself 
out of offi ce." 

In an ea~ly case of ~tate v. Gordon, 139 s . w. 403, 
1. c . 407, 236 Mo. 142 1 our Suore• e Court said: 

"There i s no doubt o f the power 
of t he Legislat ur e to r efuse t o 
make an aporopr i ation f or t he pa~­
ment of the salary and expens es of 
any publ ic of f icer holding office 
unde r t he Constitut i on or laws of 
this Stat e . Neither i s there an7 
doubt aa to i t a power to abolish 
any off ice not provided f or by t be 
Corustitutlon . " 

Agsi n t he Sutr e• Court sa1d in State ex r el. •• 
Dav i s , 44 o. 129, 1. C• 131: 

"A mere l egis l ativ e offic e ie al-



Mr . J. B. Hicks -5- Mareh 21, 1935. 

way$ subject to be controlled, 
modified, or repealed by the body 
creat 1ng it. " 

Budget laws of 1933, page 345, Section 8, provide 
in par t as fol lows& 

"An7 order of the county court 
of any county authorizing and/or 
directing the issuance of any 
warrant contrary to any provision 
of t~ act shall be •old and of 
no binding force or ef fect ; and 
any county clerk, county treasurer, 
or other officer, participating in 
the issuance or payment of any 
such warrant shall be liable there­
for upon his off icial bond." 

Budget laws of 1933, page ~50, Sect ion 19, pro-
vide in pa~t as follows: 

"Ko contract or order imoosing 
any financial obligation on the 
county shall be binding on the 
county unless it be in writing 
and unless there is a balance 
otherwise unencumbered to the 
credit of the approoriation to 
which the same is to be charged 
and a cash balance otherwise un­
encumbered in the treasury to t he 
credit of the fund from which Pa1-
ment is to b e made, each suf ficient 
to moet the obl i gation thereby in­
curred and unless such contract or 
order bear the certification of 
the accounting officer so stating, " 

Budset l~ws 1933, page 361, Section 2e, provide 
in part as fo~lows: 

"The accounting officer shall be 
personally liable and liable on 
his bond f'or the amount of •117 
obligation incurred b7 his erron-
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eoua c ertif ication{.· -~ i} * or f or 
the payment of any amount not 
l egally owing by thG count7• " 

COlfCLU<"I OB. 

Thus we see that the old law authorized the ap­
~ointment of a h eal th coDadssioner ev~ry third year 
af ter tbe original appointment which you say was on 
March 4. 1929 . Under the ol d l aw the Statute did not 
authorize the f our year a ppointment , which you SaJ 
was made, but even under theold l aw the original of­
f ice would ha•e expired March 4, 1932. and not March 
4, 19~3, as s uggested in your l et ter. The count7 
courta a ppointaeot, i n 80 f ar as t he court exceeded 
their authority to appoint, i8 void and the appoint­
ment expired on the statutory limitation. It i8 tbe 
opinion of this office t hat on the statut ory limi­
t ation there was a vacanc7 in office it there was no 
new apnointment. 

Assuming t ha t a new appointment was made as pro­
vided in tbe then existing law, it is still our opin­
ion that the ne w act of 1933, r epealing t h e old act 
appearing in the St atut es ot 1929, l egislated out ot 
of fice any person holding office by virtue ot t he old 
law. 

Any person who hol ds over and continues to perfora 
the duties of said non-existing office ia a t beat but 
a de fac to of ficer . On the other hand said hol d over 
is not entitled to the emo luments of th e office which 
was created bJ t h e new l aw, unless be received h1• ap­
pointment un er t h e provisions of t he new law. 

A county c ourt speaks only t hrough and l egall7 
obligates the county only by its r ecord and ita orders 
made in writing. Under the new law, t he Legislature 
<i t~ not make it compulao17 for a county court t o emplFJ 
a de8ut7 Stat e Health Com.issioner. In countie s whe re 
t he ounty CatJrt deems s uch an offi cer neceaaar7 it is 
up to the pro• i siona of the new act, otherwise an al­
lowable office under t he l aw ia vacant f or want ot an 
of ficer . Where a county court rollows t be provisions 
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of the new act and appoints a count7 hea.lth officer. 
such a contract being f or service imposing a financial 
obligat ion on t h e county must be in writing in order 
to comply with t he budget law. You say the court "seems 
to think the a ppoint was made February 4• 1934.~ What 
they"aeem to think" does not bind t he county in a legal 
obligation. l f no written contract was e ntered into 
there was not a compliance with t h e budget law. 

You note that in the budget law you are the "ac­
counting officer" and a s such you and your bondsmea 
are personallt l ia bl e f or your erroneous eert1f1cat 1on 
or pa.J111ent of anJ amount not la gally owing by the 
county. I t is our opinion that unde r t he circumstances 
outlined in your r equest f or an opinion you would not 
be justified in signing sM d county warrant . 

Respectfully submitted 

WM. ORR SA'r.YERS 

APPROVED I 
Assistant Attorney Gener al. 

ROY ICI!ftlt~ 
Attorney Gen~al. 

WOS:B 


