CONTRACTS—-COUNTY OOUsz County Court cannot legally contract with
a corporation in which members of a co'mnty
court are corporation officers.

10 A9

October 10, 19556,

Honorable Tea M. Henson
Frosecuting Attorney
Butler County

Poplar bpluff, Missouri

Jear 9ir:

We acknowledge your request for an opluion dated
septewber 19, 1835, which reads:

“The presiding Judge of ihe County
Court of Butler County is the Fre-
sideat of the Ruih Lumber Cowmpany,
& corporation, wuicn is engaged in
selling luwber and ties ia Sutler
Gounty, Missouri. The County Court
has beea buying luwper from the
apove corporation.

I would like to have your opinion as
to the legality of a Judge of the
County Court purchasing materials
from B corporation in wuich he is
interested."

Section 40P2 H. . Missouri 193¢, makes certain
acts of County Judges & misdemeanor &nd provides:

“No judge or justice of =ny county
court in this state shall, either
directly or indirectly, becowme & party
to auy contract to winich such couanty
ie & party, or act as auy road or
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bridge commissioner, either general or
special, or as keeper of any poor person,
or as direct.r in aay railroad compauny
in wiich such county or any township,
part of towanship, city' or incorporated
tovn therdéhn 18 & stockholder, or act

as ageunt for the subscription of any stock
voted t¢ aay rallroaa by any county or
subdivision tuereof; any such judge or
justice who shall violate any of the
provigicns of tnis section shall be
adjudged gullty of a misdemeanor.”

13 Corpus Jurls, page 454, section 371, parasgraph 3, provides:

“The rule prohibiting & public officer

from being persounally interested in a
contract under his supervision or coantrol

has been extended so as to prdvent him

from lettiug such & coniract to & corporation
of whicl he was an ofricer or & stockholder."®

In the case of State v. Boyd, 196 Mo. 53 1. ¢. 66, 54 8. W,
532, our Supreme Court said:

“Tnis provision of the Constitution clexrly
contemplated that the (eneral Asseambly had
provided for the imposition of penzlties
upon officers for violation or neglect of
duty, aand with equal clearness indicated
the counception of the framers of that pro-
vision as to the essential elcments of
such wroanglul eacte and neglect of tne
ofrficials which subjected them to the im-
position .f such pensities, that is, 'wilful,
corrupt or freudulent viclation or neglect
of ofricial duty.'"

46 Corpus Jurle, page 1087, dection 308, provides:

“A public ofrice is & public trust snd
the holaer thereof ceanct use it directly
or ianairectly for & personal profit; and
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officers are not permitted to place thea-
selves in a position 1a which personal
interest may come into conflict =itn toe
duty wihicn they owe to tae publie. Thus
public officere ure denled the right to
make contracts in their official cajacity
with theuselves, Oor to become ianterested
in contracts thus made, or to tzke coa-
tracte which it is their official businese
to see faithfully performed; and u board
cannot make & legal coatract with one of
it own members in respect of the trust
reposed ia i, "

1o Corpus Juris, page o553, Section 248, provides:

*A coutract with & gounty is void and un-
enforcenble not only when it is without

the authority of the couuty or tue officere
making 1%, but also »hen it is induced by,
or taluted with, fraud, or when it, or

some¢ of its stipulstions, are o,.08ed to
public policy, or come -itnln positive
constitutiocnal or statutory prohibitions.”

Iu the case of Feoyle v. Sche.ectady County, 151 H. V.8,
630, 1. ¢. 831, that Court held that =« contract made by a Board of
gupervisors for the necessary purchase of sezda leamps at a fair
market value, with a corporation of which a member of the board
vas & stockholder, officer ana clrector, veing illegel uuder a
penzl law meking it a misdemesnor for a public officer to participate
in bis official capacity in meking & contract iu which he is in-
dividuslly interested wha unenforcesble. In that case the Court said:

“The contract is unenforcesdble, not dbe-
ceuse & pudblic officer has fliicd in his
. duty, but because he bhas some interest in
aonfilet with bis duty. The interest re-

ferred to 18 not necessarily a money
interest, nor 18 1t &n interest sufricieatly
large to induce a man generally honest to
disregard his duty. It msay De incirect.

it 18 such an laterest as is covered by

the moibl rule; No =&u can serve two
masters whose interests conflict.*
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CONCLUSION,

We are of the o inion that the County Court of Butler
County h&as no legal power under the statutes of Missouri to
contract for the purcuase of supplies frow the Ruth Lumber
Company, of wuicn the presiding judge is presideant, and no
doubt is & stockholder. Any such contract is against publié
policy and even if the Statutes were silent, such contract
would be vold, and couuty warrants issued pursuant thereto are
also void. [Ihe reasoniug of the Hew York case, supra, is
egually applicabie in sutier County.

fe do not say that it necessarily follows that a mis-
densanor hés beean cowmwitted by the presiding Judge of the
County Court. before a crime nas been committed we believe
that under our Constitution the criminal charge must be pre-
dicated upon & willful, corrupt or fraudulent viclation of
such duty, and such is the holding in the Boyd ocase, sucra.

Respectfully submitted,

B, ORR HAWYERS
Assistant Attorney General

APPROVED:

JOAN W, HOFFNAN, Jr.,
(Acting) Attorney-Geaneral.
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