TAXATION AND AVVINUE: House 211l 124, page 1s5, Laws of Missouri,
1933-34, igtra Session, does not remit Court
coets accrued on taxes ana suit.

April 4, 193b.

Hon., Gev. Harriagton
collector of Revenue
Jacksoun County

Court House

Kanscs City, ¥iesouri

De=r Mr, Harrington!

Your uvredeceseor in office the Honorable Jobhn ¥,
Hensom, recuested am opinion of this office on the following
matter:

"I am writing you in regard to the col-
lection of delinguent real estate taxees.

%e have a different sitpation in Jackson
County in regard to delincuent real estate
taxes than the :rest of the state. Suit
has been filed here on all delinquent
taxes on real estate up to and including
the year 193l.

3ince house Bill #l24 bas been in effect
our attorneys have made wo effort to en-
force collection on these esuits on account
of recelving no fees, The result has been
that we are making very light collections
ou these taxes,

In view of Sentte Billi 80 remitting
interest, penalties and costs, and House
Bils #1224 remitting only interest and

leaving out the word “costs"”,
can you give me an opinion from your office
which would allow me to proceed under the
suits now filed to collect these taxes for
the yesr 1931l and prior years and chrrge
the taxpeyer with attorneys' fees, to be
sssess=ed as costs. "




Hon.

Geo, Harrington - April 4, 1935,

As this matter is one of considerable tuterest ve will presunme
that you will be desircous of baving the opinion.

The 57tk General Assewbly passed several lawe abating
penalties on taxes, the firet of these laws was known &8 Senate
=111 80 anc is found &t puge 433 Laws of Missouri 1933, Under
tlie provisions of tuie act

“the covllectors of revenue of the
counties ana cities of this state are
hereby empowere and directed to accept
the original amount of said taxes as
charged against any such person or real
estate relieved of the penaltiee, lnterest
&nd cogts accrued upon the seame;* * *#

The phrase “penelties, interest and costs" is used no less than
five times in t is short act. 1In passing upon thie varticulsr
act the Supreme Court In Banc in the case of St:ute ex rel.
crutcher ve. ¥oeln, 81 S. W, (750), stated, 1. c. 753:

"It 1e said in 15 Corpus Juris at page

19, right column: 'In their origin costs
were knoen =28 & ounishment of the defeated
person®* * *rather thsan as a recompense to
the sugce-aful party.* * *The latter theory
obtains* * *in the legislation in regard

to it.' 1In Volume 7 of Ruling Czse Law,
page 780, it 1s stated that 'the terms
'fees' and 'custs' sre scmetimes used in-
terchangeably a8 having the same application.?
ta3trictly speaking the two terms are not
synonysous. The term 'costs' includes

fees and relmbursements counsisting of

fixed and unslterable amounts previously
specified by laws, regulati.ne or tariffs,'
etc. 15 C.J. p. 31, top 1 col. It

fol.ows that as used in the chapter on
taxation in the Hevised Statutes the ex-
pressions 'commissions,' 'ianterest,' 'fees,'
and 'coste' are included in the generic
tern 'penslty.' "




Hon. Geo. Harrington. -3- April 4, 1835,

In this decision the Court specifically held that the term
“penal ty* covered interest, attorneys fees, commissions, clerks
fees and all charges in addition to the amount of the tax. The
57th Geuerul Assewbliy in sxtra Zession, adopted Conmittee
Suostitute fur 3enate Bill NHo. 40, puye 152, Lass of ¥issouri
Extra Jession, 1933-04, which was virtually & reenactzent of
Senate bill 80 of the lhegular “ession but provided additiomsal
time within woich thne taxpayer could take advantage of the
priviieges extended. The same secsion of the Leglsleture
enacted House Bill 174 found at page 188, Laws of NMissouri
cxtra gessiom, 1933-34, This section reads as follows:

“Tohat 8ll penalties and iaterest on
personal aund Resl Lstate Taxes, delin-
uuent for the year 1833 and prior years
shell Le computed after NDecember 31,
1953, on the sawe penalty Desis as the
taxes delinguent for the year 1935 until
patd. ™

It is to be noted that the Legislature in passing this
act did not use the terz “penalties, interest and costs" which
it had used so fluently in Senate Bill 87 and Committee Sube
stitute for Senate Bill 40, Instead, the sct is confined to
the phrase “pepalties and interest®. The Legisl&ture is of
course presumed to bhave known the conditions of the law at the
time 1t passed this enpctment and is presumed to know of the
constructicn placed by the Court upom the terms used. Therefore,
if 1t meant t. use the term “penalties" in it= all inclusive
sensc, 1t would not have ured the word “interest® in connection
therewith, for uncer the receént deciesion bher-tofore cited the
ters “penalty” by and im itself would have included and covered
“4ntereat®. We therefore surt conclude that hg'%arn ‘“penalties®
a8 used 1n jjouse 2ill 154 is uot used in 1ts 3rd and all '
inclusive term but in & special sense. The t:orm “interest® of
course speaxs for itself and plaiuly indicates zha charge of
ten per ceat per anaux due upon all delinquent taxes, 3uch
laws vere eanscted by the same Legislature at the esame Session,
It is generally recognized that a variaticn in toe terms of
a revenue¢ law indicates anm iantent to vary the aspplication of
that law. As stated in 89 C. J. Section 570, page 1135:

“%ords must Oe glven their commonly
accepted meaning and variations in the
phraseology of diffecrent statutes must
be assumed to be luntentional* =+ + #»




Hoa. Geo. Harrington, -4 April 4, 1938,

The Supreme Court of irrors of Connecticut in the case
of Blodgett vs. Unioa & New Haven Trust Company, 118 Atl. 908,
had before it a tax act which as originally enacted contatuned
the pbrsse “in possegsion or enjoyment." Later thut phrase wae
dropred from the statute and subseguant thereto was replaced

by an amendment. The Court in passing upon this stated, 1. c.
1C:

#+ » wgur firet collateral inheritance

tax aot of 188% (Act 1869, ¢. 180) re-
cognized the difference by imposing a

tex on gifts 'intended to take sffect

in possession or enjoyment zfter the death
of the graator.' 1Imn 1887 (Acts 18%7, c.
20L, dec. 11, the four words 'in poscessi n
or enjoyment' were uropped out of the
statute and the tax limited to gifts 'to
take effect upon the cdeath of the grantor
or demor'; and it wus not until 1915

that the scope of the act was agaln en-
larged by reinserting the word 'In
possession or eujoyment.' Since the

taxing power of the Genersl Assembly,
withia its constituticons. limitutions,

is plenrry, we must &g ume that these varia-
tions in pnraseology were iatenticanal and
adapted tc the changing financial aecessi-
ties of the state.*

We know as & matter of contemporanecus history that one
of the principal subjects of legislation considered by the 57th
General Assembly wes that of tax rellef anc the sccelerstion of
the collection of the revenue of the state and governmentel sub-
divisions, We aust presume that the Legislature kanew the status
of the law prior to the endctment of House Bill 124,and knew
th:t judicial construetiocn had been placed upcn the terwe therein
uced. Ve can only conclude that the Legislature c cse with care
the terms used in this Act cond that by the change of phraseclogy
in these two tax laws it was inteuded that House B5ill 124 would
operate uilfferently in thet *costs” were not to be remitted.

It shcould also be noted thnt House Bill 134 18 an act of a
permanent nature, and it ie not an emergency measure as were
senste 511l 8C snd Cosmittee Substitute for Senate Bi1ll 40,




Hon. uec. Harrington. -b= April 4, 193b.

The rule tunut "the expresciom of une thing is the ex-
clusion of anoher* is epplicable bhere. In the drafting of
Housze Bill 124, “pearlties :nd interest® are specifically
mentioned out "cosis™ were omitted.

In the case of Gtate ex iaf. Conkiing vs. Cweaney,
37C Wu. b8o, the Court had before it the comstruction of
Section 10osl #, 5, Mo. 1838, whiolh provided in part:

“AlL the provisions of Section 10837
relating to the changes of boundary
lines ¢f common school districts* * *
shall apply to town, clty and con-
solidated districte."

The Court, in holding that the other provision of
Jection 10837 relatin:g to dividing one district into two dis-
tricte was not aoplicable, stated 11 c. 691:

“But instead of the Legislatuee saying
that all the provisions of section

10837 snould &pply to town aistricte,

it merely said that 'all the provisioas
of section L0837 relating to the changes
of boundary lines of common school dis-
tricts' should appoly. Referring then to
gecticn 10837 we find th't the only express
provision sa-reln for changing boundary
lines 15 the provision for chanzing 'the
boundary lines of two or more districts.'
Uther express provision=zis made for dividing
one aistrict into two new districts. 1It,
we thiank, vecomes at unce apparent, that
the provision for chamnging the boundary
lines of two or wore districts could not,
by any process of coustruction, ve held

to provide a way for dividiung one district
into two unew cistricts. Section 10881

in its present form, was enacted in 15005
(Laws Lb0O=, p. 819, sec. 130). Frior to
that time 1t L-d Deen e xpressly neld by
tils court that the lew providing for
dividion of coumwon & chool districts did
not epply to villsge school districts.
(state ex rel. v. Fry, 186 Mo. 188.)

Such belng the cese the Legislature, when
it enacted Section 10881, knew that the
provisions of Section 10837, relsting to
the division of cne common school district




Hon, Geo. Harringtom. -5- April 4, 1935.

into two new districts, would not apply
to town cr consolidated <istriéts unless
it so provided in the act, and knowing
this to bs true and failing to so provide
it scula ve but to do violence to the
plain langusyge used to hold that it ex-
pressea an intenticn to &pply provision-
other thuu those expressly meantioned., To
8¢ hold would be to violste ths well
knowu canon of statutory coumstructionm,
vig: [uat the expression of one thing is
tbe exclusiova of another,¥

90 in the instent case the specific mentica of penalties
and iuterest with & concurrent faiiure to specify costs indicates
an futentiou not to remit such costs.

“Coste® =8 usec in these sections evideutly mean Court
coste such as sttorneys fees, sneriffs costs and circuit clerks
costs, and other charges incicent t0o a judiecial proceeding.
*Coste® 1u its usual snd oralnary semsc are to ve 8o applied.
1b c. J. p‘pe 18, oﬂctiﬂn l:

“Costs ere cer:2in sliowences authorized
by statute to reimburse the successaful
party for expeancee iuncurred in prose-
cuting or d-fending an action or epecial
proceeding., They ere in the nature of
incidental cemeges allowed to indewnify
& perty sgeinet the expemse of success-
fully esserting bis rights in court.*

Before concluding we desire to peint out one additional
feature of this pro-lem. Senate 3111 984, Laws of riescuri, 1833,
rage 43b, c¢stablishes & new mode for procedure of collection
of delinguent real e¢tate tazes in this state. 1 portion of
seotion H5:-82b thereof provides:

“s + sag to sulte for deliunquent taxes
iustituted, ut ot merged in judgament,
at vhe ef 'ective date of this act the
collector suall h:sve the right to pro-
ceed to final judgueant and foreclosure
of the tax lien uander the provisions of
the law as it existed prior to the
pussage of this act, or such collector

way, in Lis discretion, dismiss such




Hon. Gec. Harrington. -7=- April 4, 1835.

suits aand proceed to foreclosure of the
t2x lien uncer the provisioms of this

act, subject to the preservation of

rigute to gll valld co:-%8 ana coamlissions
th.t may nsve already attached ia such
charagter ¢f suite uader the law as it
ezistea prior to the passage of this act.®

¥itoout 2 doubt House 5ill 124 is in pari materias with
this section andb.tn sections should be construed and rezd
together, By Section vyoB4b an evident intent is distinguisbable
to save the valld coets and commiesions which have accrued or
which may be justly due on taxes upoan winich suit hss been in-
stituted prior to tue encethkeattoof Cenate =111 ©4., This provision
definitely indicates an inteantion on the part of the Legislature
to save the costs for those to whom they may be entitled. It
appears that oy the wording of House Bill 124, we find evidence
of the continuation ¢f this intent. That these sections should
be ccastrued together sc thut cone ccasictent policy 1s estab-
lished is an ¢leé¢mentsry rule of ccastruction,

CUNCLUSION,

It is therefore the opinion of tiis office that suits
instituted prior tov the cffective date of Senate 2ill 4, Lews
of Missourl 193%, psge 425, may be prosecuted tc finmal judguent
and taxege colliected Dy execution if nec: ssary, =nd that the
neceseary court costs incident to such procedure, iuncluding
statutory attocruey fees, may be collected from the taxpayer.

« Sa LTRER “Jr.,
Assistent Attorney ¢ener

APPRUVED:

ROY MCKITTRICK,
Attorney Gencral

HGWIMNK




