
TAXA'I"I v ~ ftN":> rlH;V 'NU~ : }tou ee ..:111 1 4 , p~ t 1 "5, L t s of J'i c., c:oUl'l , 
1933- 34 , ·atr l .,)( s r ion , 1oer-- not re ::1 t Court 
cos t s accrueo on ta xe ~ hna suit . 

J.pril 4, 1~3o . 

non. Leu . Harring t on 
collector o! - evenue 
Jac~son county 
Court •ouse 
Kanr.c s Ci ty, ~i ~oouri 

De • r •r . Hr rr n ton: 

Your orede~eseor in office the Ponorable John • 
Ransom , recueated an o otnion of t his office on tne fol lo•t nv 
mat t er: 

•x am writing you in regard to the col­
lection of del1nGuent r e 1 est at e t axes. 

· e have a differ ent ait~ation in Jac~eon 
County in regard to delin~uent r eal estate 
taxe• than tne r est of t he atkt e . Suit 
haa been filed here on all del i nquent 
taxes on re al eatate Uy to and incl udi ng 
the yt.~ 1~31 . 

~ tnce nouse Bill tl24 naa been \n effect 
our &t tor neys h1 ve ,,ade uo eff ort t o en­
force coll ection on these suits on aocount 
of rece1villg uo ! et a. The r esul t has been 
th~t 'e are ru~ki~ very l i ght collections 
ou thes~ t a.xes . 

In Yiew of Scn~te di li oO remitting 
interest , ~enalt1 a and costa, and ~ouee 
Bii~ 1124 remitti only interest and 
~nalt1es . leaY1.ng out tl,e ord •costs•, 
cnn you ~1ve oe an o~ 1 n1on from your office 
whicL wo ul d allow o...e to ~1·oceed ur,aer t.te 
suits no~ !ilea to collect tnese t axes for 
the ye 1. r 1 ~31 ~nd pr ior J ttar s and ch r ge 
the t axpayer 1th a ttorneys • feeat to be 
asss& b e~ ao coots . ~ 

_ ... 



Hon. Qeo . Harrington - 2- April 4. 193b. 

As t t. i o mat ter 1 a one of c ons1 der&.bl e tnt e reet e •111 preaut:1e 
tb~t you 111 be deo1r ous of bav1~ t he opinioA. 

The o7tL ~eneral &ase~bly pnssed several laws abat 1n 
ven lt1es on t xes, the ftrat of t h se laws was known aa Senate 
t;1ll oC hD(l i a fvun\. t..t pu e 423 La1U3 of 1ssour1 1933. Pnder 
tl.tt; pr ovisivns of t .o1& uct 

~ tne oollector ~~ r e venue of the 
oounti~ s aha c1~1es of t t 1 s state are 
hereo) empower~ and a irected t o accep t 
the orifo( i h amount o f sai d taxet: a a 
CJtarged ~t..in t a ny sucu per con or real 
estate reli e ved of the R~naltieea l ntere~t 
~ cop~e accruoa upon tte s me; • ·~ 

T.e phrase "penal t1 ee , i nterest and coats" 1s us ed no less than 
f 1vo times in t i s short act. In pa ss1n upon t h 1a ~rtioul e r 
ac t the Supre~e Cour' tn ~anc \n the ca e of StEte e7 rel . 
C"r utcher v~ . voeln , Ill ~ · • (7oC) , at ted, 1 . c . 7 53: 

"It 1e said in 15 cor pus Jur i s 2t page 
19 , ri~ht column: 'In their orig i n oostR 
~ ~ r e known a s a punt hment of the defeated 
pe r on .. • •rather th n ae a reccrapenae w 
t he uoc e~s ful ;>art). • • • The latter theor}· 
ob t a in& • •in th8 l eg1alat1on i n regard 
to it . • In Volu o 1 ot kul1ng Cas~ Law , 
page 780 , i t i s s tated that •the t erm! 
•fees' b.Ud •cv s t s • ~.;. .r e Sl.. .et 1. rnes used t r~-
" er'-.~..augeabl) a a h &.Yi ng t.nt. s a e appl1 cat ion. • 
' tl 1otly s eak1 the t o t cr s are not 
&) .. \\>n) u • The t erli. • Cl sta• includes 
feca .n~ re1mbur oment~ oonai etiug of 
fixed 4na uualt.ar~ble am1unta ~revi oualJ 

peo1 f~ ed by laws, re ul 1... t1 -' na or tar1 ffs, ' 
e tc . 1: 5 C. J . p . a1 , to,. l col . It 
fol _o a t n t aa used 1u the chapter on 
t axutl ou i n th Revtaed ~tatutes tho •~­
~reeslous •coc 1 t s 1on , • 'inter est, • • fees,• 
a nd •cos ts ' 1 1 nclu~ed in t he generic 
ter •penalty . • N 



Ron. Geo . Harrington. -3- Anr11 4. 1935. 

In t b1s decision the Court apeo1f1cally held that the term 
•penalty" cov reo intereat , ttcrneya fee , co~•tssto~o, olerka 
fees aud &ll cb!ugas in u.dd1 tion to the a ·<VWH. of tne l&x. ?he 
b7th uenerul ls.awOiy in ~xtra ~~R slon. ~do~tod Conm1ttee 
buostt tUtdl fur aen' te Jill o . 40 , p · · c lt>2 , La: s of 'isaouz1 
i!xtra ~CG t. 10c.4. 1 ... '33-'-'4, "uicn u.s virtually n reenact.n eut of 
Senate ~111 uC of the l.egul r vession but provided ~dd1 t1one.l 
ti m~ w1t.t1r. Lich the t a xpayvr c uld taka Edvant e of t.be 
pr1 ~1LCfr,&e ()7.tenue • TI.e llfi.Dl &4.;&t.ion of the Leg161eture 
encctcd houae Bi ll l c4 found at p~e lod , Lawe vf issvuri 
_xtra session, 1933-34. This section reads as follo s: 

"Tt:a.t. UJ.l penalties aiAd iutl3r ea ~ on 
pcu· soc.c.l au~. ·ea. E& tate Ta.xe- , deli n­
Luent tor tnc year 1932 nd prior years 
&llal..L bt: coalpute after eo ~·:~b~r 31, 
19~~. ou tn~ aa~e ?enalty o sis as the 
ta.1M. delinquent for the y J.....r 1933 until 
po.1ct. 11 

It is to b& not6d tba~ the ~eg1 ~lature in paasi n~ tbts 
act did not use t.nc te ~~ •pen· ties , int .rest und coita~ which 
it n~d u ed so fluentl} in ~enatc Bill SC and Com~tttet Sub­
stitute for ~~n~te Bill 40 . I nstead, the aot \e confined to 
tho ob raee ~ponalt1es BLd tuterest•. The Legt al~tLre 1a ot 
courss presumed to b~ v kno•n th crnd1 ti ons of t !1e l aw u.~ the 
ti llae it o:>ased ttti s enuctment ar.d is proeWDed t o know of the 
construot tcu placed by t h e rourt upon the t erms usea . Therefore , 
i.f 1t mean1. t une the t t:-r t. apcna1t1e (>" 1n tt 11 1n<:.lua1Ye 
sen~c , 1t would no t h nve u ed the ord ~1nt rer t• tr connection 
tht... r tsrith , for uuaer the r ctnt aecirion l:er tofor~ cited the 
t er. "penalty " 'by nno tn iti,.elf li'Ould nave tncludea end cov .red 
~ t nt r Atn . e therefore mu f t oouclude th t ~~~ t orm "~en l t\ ~s• 
a s use~ in ou ~ o Sill t £4 is ~ot used in t~c 66 r8 end all • 
i ncl us ive term but in a cpeo1al senae. Tbe t e rm "1ntereat• of 
oour~e apea~s tor i~ se1f and plai nly 1ndic .tes ~h• c~argo o f 
ten vex oent per anou. due ~pon all delinquent ~axe • Such 
la s r1ere o.n .• o~ed b) t.r;~ s&. e J.;egi.sl tw-~ at the a'lmo ~cta1on. 
It 1s gene.ral.ll' x·ecvg.ni~ed tbat n. Vfi.l'iation in tne tercse o! 
a r vcout 1.... inCl~C..l t. ca en ln~t.nt to " .ry tll~ · J?l1oat1.on of 
thr'l t l aw. I.e a~ r.t d iQ ci~ u. J . )ect1.on vlO , pnge 113b : 

A ords u s t be given tneir com~only 
accept.ed mea,ling nd Yar1 e=..t1ona 1n the 
pnras~oi~gy of different st•tutee must 
'be asaumea to oe 1ntent.ional• • • •• 



\ 

Hon. veo . Harringtoo. - 4- April 4 , 1~35 . 

The Supr eme Court of ETrore of connecticut in the c ae 
of Blod~ ett VB. Un1o~ Jew H&ven rruet Coupany , llS Atl. 9Cv , 
had before 1 t a ta., act t1i cr1 · a orirt~ nally en ctea conta iued 
the pbr ee ~in posa~•eion or eujoyment . ~ L~tcr th t pbraae e 
dropoed from the ata~ute a.nd subeeuutmt thereto •&.a re;>1aced 
by n amendment . Tb ~ Court in p~ssiug upon this st~teJ, 1 . c . 
~·1 : 

•• • ~our f ir a t colln teral 1nber1tance 
tax aot of 1889 ( Aot 1Sb~ , o. 18C ) re­
co nt~ed t he di fference oy impoalnv a 
t.e.x on p:t. fta • intended to take ~;f fect 
in possession or enj~yment fter tn~ Jeutt 
ot t ho ~ra~tor. 1 In 1697 ( 4cte lb~7 . c. 
dGl , !teo. ll J the f our •ordo 'in pobcessi n 
vr ~njoyment • aere ~ropp~d out of the 
s t a tut e ~n t he t~x 11 1ted t o ~i ftc •to 
take effect ~pon t he d~st . of tte Frantor 
or d~nvr •; and 1t ne not unt il 1915 
tl.L..t clt ~ scopo of tho act as Uf a1n en-
1 rtt-d oy rei .. ert1~ th<:: ore. ' !. 
. o ~a ion or euJ~ygeu~. ' Since the 
t nx!Dg ~~ er of ~L~ encr a hseembly , 
~i tht~ 1ts c onstitution-~ 11m1tLt1on~ , 
1& pl. ewury , e oust u.n ume tno. t these \ ri a­
tlcns in ~urascolo~} wcr tatctt1 nal t~d 
a oapted tv t ne ch~ · 1n f1nanc1~l " ecera1-
~1es of tLe sta t e. 1 

e tno e ~ ~~ttor of cont~u~or~aeo~• hi&tory th~t one 
of the princi pal ~UUJ ~ot s of le i sl a t1on cona1d rod by the 57th 
ueueral l1ssemoly a e thc.. t of t.a~ r 1 tef tuJ tht. a.ccel ert t i on of 
the collection of the revenue of the n' ate ~u~ ~0 V-Inment~ aub­
d1'1 1s1ona . e caus t p:resw:ae th~t th A~e 1 1 ... tu1e kne · t be status 
of th ~ ln• privr to tpc eucotmen~ of HouEe ~111 124,and tne• 
th t judicial c~ nPtruotion bed been pl Aced upon the t ert r t t• re\n 
~sed. e can only coucluJ' tha t ~he ~egiEleture c oee itb cere 
the t er .s us e' ir. t ui •ot c.od that by the cba. e of phra :oeol.Jgy 
in these two tax ln s it aa \ntendeu tbat House 111 124 wocld 
oper a te a1ff ereotly in th t •costs• •ere not to ~p remi t ted. 
It ohculd leo be noted tn t House ~111 144 is an act of a 
permanent natu.re, mo 1 t 1 e not an emer~cnc 1 a.e eure ~" ere 
seue te dill 80 bud Co c itte Substitute for ~enate Bi l l 40 . 



Hon. ~eo . Harringt on. - 5- April 4 , 19Jb. 

Tl· c rul e tt ...... t "the o7.pr er ion c f ... u "' tL1nc! 1.. t h., t.X­
c lusion uf 4no.ncr .. i s e ppl 1ca.ble nt.re. In tne drLft1 nP' of 
Hou t.e Hi l l 1 24, tpcnaltie l n d i n t t. r e st• are ~ ec1 f 1. ct..l l y 
rne ntioue o out ~costs • ~ere omitted. 

I n t~e c ase of St a te e x 1 f . Con~l i ng vs. SwL ney, 
27C o. ooo, t he Court hod before it the cons truction of 

esc t iou l Oo dl ~ . ... . o . 1 939, wh iot pr ovided in pnrt: 

' Al l t ~e prov i u lon ~ of Scotton 10837 
r el ati~..g to t J.le change s of Ooundary 
lines of co~ Oh school ai stricts• · ~ 
Ahall appl y t o to !l, c1 ty and o,)n­
sol 1ant eu u 1 f tr l ct ~ .~ 

TI.u.:. Court. in holdi ng tha t t e otne r prov i .:ion of 
~ection 10637 relati n~ to d1v1d1ng one d1s tr1ct 1nto t wo dis­
tricts as not aopl\csbl e , sta ted ll c . 691: 

"But inate .... d of the t. eg i 1atu1te say i ng 
tha t all tne provisions of section 
1 0837 J4.t.oul d a pply to ~o n u1 e t rtcts , 
it m~rcl y s a i d th t •ali the pr ovi a1o ua 
o f s ec t1. on lOSS? r el a ti.•f!' to t.uu changes 
o f OOU11d~ry l ines o f coml:lon Gohool d1s­
t r 1cts 1 enould ap?ly . Referri~ then to 
<" cctic n 10t 3'7 we find t h t the only e _ reas 
p 1ovision lil'l ·rdin f or c nnn. 1ng bouua. ry 
l ine C" 1 s tr. t.• 'lrov1 s i o n f o r cn<.U1 ing 'tue 
boun~ary l1n~ s oft o or more 1 t a trtcts . 1 

v t ner exprea a prov1sion~ 1 a made for dividing 
ouc a 1s t r 1c ' int o two now ~1str t cts . It , 

e t niuk , oeco s a a t unc a~p~ront , tb~t 
t he ,)r ov1s1 on for cnaU('i ~ t be bollr,uary 
1iuus o: two or uore d1otr 1cta Ov~d no t . 
by any process of cu.u~truc t 1on , ve ueld 
to pruvi~e a Wui ~or o1v1d1ng one d i s tri ct 
1uto t o lie• a1s tric,a . ~t otion 10861 
tu i ts r esent for~, was enaoteu in 1 9 5 
(ua s !. ~0:: , p. tU 9 , £leo. l.)u ) . '"'riOl' to 
t.ba t t1.we 1 t h u been e xpre .:.ly neld by 
tl.1a c ourt tnt t t h e 1 ·• providiug for 
division of ooWLon s cbool d1etr1c ts did 
not a ly to vill e school d1atr1cts. 
(.,t . t E. ez. rel. v . Fry , 186 ·o . 1 98 . ) 
<luch oelng the c e.se tht: ile~1sl ature, •her. 
it enac ted - ect1on 1C8ol , knew t hat ~he 
~rov1s1ons of Secti on 10837 , rel ~ t 1ng t o 
the division of ~ne common school d1etr1ct 



Pon . oeo . Harr1agt on. - s- April 4 , 1935. 

into 1wc new di striots , ~ould uot ap":>ly 
t J to~c c:r consolidated n tatricte unle ~ 
it so prcTt~ed in the act, ~1d ~now1ng 
tbis ~v b~ true anu failing to so provide 
it ·~Ul ~ be Ow t to do violence t o t he 
pl nin lan u e used t o hold t.ha t 1 t ex­
pre - s~a au i n tention t o a~pl y pro~1 eion 
otL~r thull t hoge expreasly ent i oned . To 
sc hold oul d be to v1ol at~ th well 
kno n c&non of s~at~tory c~nstructton , 
viz: i'tn'l.t t he 6Xpree oion of one tn 1Ilf( iP 
tll ~ exolua i ~A of cother . v 

~v in t bc 1natt nt c a ae tue bpeoific me~tton of pftnhlt i ea 
a~&d iute:r e t.t. 1 t h a coucuJ.ru .. t fai .L UI' fl tCI Elpec1f1 costa i n1.11oa.tes 
a n 1ut ea\1cu not ~o r emit s ucu oo ~ ta . 

"Coste" a» useu 1u t .ueae t:~cc ti ons evidently 11ean Court 
co s t s such as ~t\orueys t~es , s neriffe co t o and circuit cler~ 
cvsta , and otbor cnarges 1uc1aent to jud\o1al proceedi ng. 
"~<'~ s ts 4 1u 1 ts usual and oraiuary aenec are t o oe so applied. 
l o c. J . p ~e 1~, ~ection 1: 

•coats ere cer ~ in nl ! O ccces author 1~ed 
by statute to rei mburse the ~ucceeeful 
p ty f or xpenses t~curred 1n plo e­
cutin or a fena1ng ~n nc tion or special 
proceedh --i,) · They are 111 tne nature of 
1ac1de nt"'l c.arnugoe l lovreo t o 1ndelfln1fy 
n pr:rtv agal nc: t tr:e e1 pense of f:UC ~.- es­
!'u! lY asuer t ing nie r1ghte iu court . " 

Before concluj in r e desire to po1nt out one additional 
featl..re of t l1ia pro l e • Senate 111 94, Lawa of 1\R eouri, 1933, 
r o " 2:> , ~ at t-b l. 1 s!et a ne• mode for proc edure of collection 
ot del1acuent real e~ tat e taxon in thi s state. l portion of 
'Lo . t ~a & 6~b ther of pr o vi des: 

•• • • s to su i tr; f'or del i uqu cnt t xes 
iusti tu ted , ut no t ~~ r e d in ju- nt, 
n t \De ef fective oate of thi s act the 
collector s~all huve t he r1 ht t o pr o­
oeeu to fina l Jud ~eut and foreclosure 
of the t~x lien unuer tbe proviq1 ~ne of 
t be l a• as tt 6X1Gted prior to the 
pass~e ot t h i s ~c t , or suet collec t or 
may, in ui& u1scrot1on, d i smi ss auch 



Eon . Uflo. Harri ngt on . -7- April 4 , 1935 . 

suitf' ... .ld ruceea t o f'o r cc lv u.re of tut. 
t a1 li eA un ~L t no prov1 slvn of t hi s 
ac t, SubJeCt tv th~ preeerva tiOU Of 
r 1.r Lt.~ t o ill V'.J. l a co ts a nd co ..... il<»iuna 
t n t m~y nave already a t tac hed i n suc b 
cnarao ter ~.,;! sui ts u • .~.der the la. ·-~ it 
e1istea pr 1or t o t ne p ssage o f t ni s ac t . ~ 

i t nout a. 'vubt hOU ~e ,111 124 1 s i n pari rt~a t e1· t a wi th 
t 1 section ano.o .. t .o sectL ns ~ rotJl cj be construed · nd read 
to~~ ther . ~Y Section ~.63b an ~v~ dent i ntent 1R J1 t 1ngu1etabl e 
t o a ve the va la co ~ t s anu co-~1 ss 1 ons ht ch tavr, ac crued or 
• l. t ch ma.y b e juP.tly due on taJtea upon 1h.1c, eu1t h as been tn­
cti tu t ed prior to t~e ance~ec~t Jof Oena~e -ill 94 . Thi s pro~ts ton 
aef1nl tol y lndic~tes an i nt ent i on on t he part of the Legi s l ature 
to save t he co tn !or t hos e t o whoa t hey ~r y be en t i t l ed. l t 
a ppear that OJ t oe or d 1n of Rous e Bi l l 1 24 , ~e find e~idence 
of toe oonttnuo.tt on of t hi s i ntent. Thc. t th~sc secttoJ.e hould 
be ccn:; truea t o c t ner sc th t one c ons\ s te~~ ;:.o icy ·t ~ estab-
11 ned i Ln ~ l ement~ry rule of o_ ns truct ton . 

C ' CLUSi v • 

It 1 ~ tcer fore t e e o~\r.i on of t lli s office tha t sui t e 
instituted pri or tc *n~ ffect1 vc d t c of Senate ill ~ 4 , L G 
ot t.fi Jr.ouri 193~ , plige 4 .3b • mt y oe pr o oe c~..:.t ea t o ! in&l juc..~ ent 
~nd t~xe s collecte u bye ~cution if nec t sanry , a ud t h \ t he 
nec e s sar y court coa t~ i ncident t o such procedur e , i ucludi o 
s t a tutory a ttor ue) t ees , may be collected f r om t h t expLy er. 

ROY t.' c XI TT·tiCK, 
At t oruey Geo r al 


