BOND -'Shnulrf to take snd approve when amount 1a fixed
pEES by Justice; otherwlse, a court of record fixes

amount and approves bond.

Mareh 15, 1935

Honorable will H, Hargus
Irosecuting Attorney
Cass Coun
Harrisonville, '"lssouri

Lesr Sir:

%e have your request of February 18, 1935
for an opinion as follows:

"#1l1ll you please give me the office's
orinion as to whether or not under
‘ectlion 3496, Hevised Stetutes of Mis-
sourt, 1929, the Circult Judge has the
same -ower to take snc e prove the de-
fendant's btond that the sheriff hes un-
der ‘ectlon 3576, Hevised Statutes of
Missourl, 19297 Thaet ls, under section
3405 1f the defendant iz committed to
Jril by & Justice of the ience for fallure
to manke bond snd the transcript 48 then
filed In Clrcult Court ean the defendent
before the return term of the Cireuit
Jourt go directly to the Cireult Judge
to make bond or must he first o to the
sheriff under “ection 35767"

Where defendant 1s given a preliminary hesring
and 1s bound over by the Justice, it 1s the duty of seoid
Justice to rix the bonds, Thls duty is plainly set out in
Section 3488, which resds ss follows:

"Whenever any rerson shall be comnltted
to Jall for » ballable offense, it shall
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be the duty of the magistrate to
indorse on the warrsnt of commitment
the sum in which bail was required,”

If the defendsnt 1is unable to give bond, it
iz the duty of the Jw tice to lssue & commitment, com-
mitting the defendant to jall pencing the glving of a
bond, and when the defendant is able to procure bond,
the sheriff may take ond a;; rove 1t under “gpetion 3576,
Re "o Mo, 1929, Thls section reeds in part as follows:

"When sny sheriff # shall have a pere
son 1n custody under s warrart of com=
mitment on account of frlling to find
bail, ond the amount of basil required
is specified on the warrsnt, # such

of ficer may take bail, which in no ecsse
shall be less than one hundred collars,
end dlscharge the person so held from
actusl custody."

Thls statute bkas heretofore been construed in
State v, Orant, (1913) 282 Mo. 602, l.ce 607, wherein
it was held that the fixing of the smount of hond by a
Justice of the ‘eace in his justice docket, was sufficlent
fixing of the emount of bond, even though the smount was
not actually endorsed or written upon the warrsnt.

If the Justice, in binding a prisoner over, fails
to fix the smount of bond, then the sheriff is without
euthority to teake snd epprove & bond, and the taking of
sny such bond by the sheriff would be volde State v,
Crosswhite (1905) 195 Mo. 1. bond of & prisoner, when
the amount 1s not determined by a Justice of the leace
after a prellaminsry hearing, must be fixed by a court of
recorcde /fter ma Justice of the .eace, having in charge
the exsmination of & person under arreat, lssues a ware
rant of coomitment and delivers the same to the sheriff,
the :risoner ean be < lscharged from custody on baill or
otherwise only by & court suthorized to lssue writs of
habeas corpuse State ve Handolph, 24 ¥Wo. 213, However,
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it is not necessary for en actual writ of habees cor-

pus to 1ssue ag a condition precedent to s court acdmitting’
a priscner to bail when confined under a coxmitment from
the Justice owrt for fellure to give dond, State ve
HMeElheney, 20 Noe /‘ppe 584,

Section 3495, e ¢ Mo, 1920 in part nrovides:

"Whenever any rerson shall be committed
to jeil on a warrsnt of commitment bg.nw
maglstrate for a ballable offense, t
recognizence # may be taken by the court
or judge of the court having eriminal
jurisdiction, snd in case of the absence
of the Jjudge of such cowrt ¢ from the
county, such recognizence may be taken by
« any judge of a court of record.,"”

Thus, under both the court cdeclsions snd the
statute, a clrcult Judge would have suthority to fix
bond snd approve bond when offerecd by a nerson in jail
under a commitment from a Justice of the resce court.

It 1s, therefore, the opinion of thls office
that where the smount of bLell 1s fixed by the commltting
maglatrate, the bond should be tendered to snd approved
bg the sherliff, It was the Intentlion of the lawmakers,
when such was done by the comuitting meglstrate, to ree
lieve the clircult jJjuiges of the cduty and responsiblility
- of fixing end approving bonds in such cases, except upon
an appliecstion to the eircult jJudge under the habeas
corpus sct, guaranteed Ly the Constitulon. 4Article 11,
Section 26, Niasourl Constltution.

It 1s the opinlion of this office that when the
committing ma glstrate falls to rerform the Aduties imposed
uron him by falling or omitting to fix the amount of bond,
the defendsnt or prisoner meay aspply directly to the cirecult
Judge to fix the emount of his bond and to paas upon the
suffleclency of any bond tendereds, In the event the cire
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eult judge is not in the county st the time such prisoner
desires to make bond, where the seme hes not been fixed
bgetha comuitting megilstrate, the smount of the bond and
the security therefor may be teken end epproved by any
Juige of & court of record in the county,

fespectiully submitted,

PRAVELIN 2. R:AGAN
Assistant Attorney General

AP ROVEDS

ROY WeKITIRICK

Attorney Cenerml PERSFE




