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PUBLIC ~FFICERS : Office of Probate Judge and member of B0a rd of 
Education not incompatible or in confli ct and same party may hold 
both offi ces . 

, I ,. 
January 15 , 1 935 . 

' Hon. T. H. Harvey, 
Judge of Proba te court , 
~arshall, ~ssouri . 

Dear Sir : 

This department is i n r eceipt of your lett er of 
Janua ry 7 wherein you make t he following 1nou1ry : 

"I \ a s elected Judge of our 
Probate Court i n t be last election 
and I bave been a member of our 
Boar d of ~ducation for a number 
of yoar s . I ac writing you asking 
your opinion as t o whether or not 
t he of fice of Pr obate Judge and of 
School Director a r e i ncompatible, 
t hat is, whethe r or not t her e is 
any consti t utional inhibition fo r 
hol ding the t wo pos it i ons . " 

It is a conceded t act t hat a Probate Judge is a 
public officer within t he meaning of tho l aw . It has likewi se 
been held, in t he case of ~tate v . lliittle , 63 s .. {2d ), l.c. 
102 , t hat a member of a school board i s a publ ic officer. I n 
t ha t case t he Court s a id: 

" ****Respondont next contends tha t 
a school di r ector is not a public 
offi cer within the meaning of said 
section of t he Constitution . e 
have r uled t he ouestion as follows: 
' A pub~ic off i ce is d efined to b• 
" t he right , aut horit y, and duty, 
created and confer red by l aw , by 
whi ch, for a given per iod, e ither 
fixed by l aw or endur ing a t t he 
pleasure of the creating power, an 
individual i s invested with some 
por t i on of t he sovereign functions 
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of the gover nment , to be exercised 
by him for the benofit of the 
public. " Mechem, PUb . Ott . 1 . 
The individual who is inves ted with 
t he ~utbority, and is re Quired to 
perfdrm t he duties, is a publi c 
otticor . 

The dourts have undertaken to give 
definitions in many cases ; and while 
thes~ ha ve been controlled more or 
less by laws or the part icular juris­
dictions , and the r owers conferred 
and duties enjoine d thereunder, still 
all a r ree substantially that if an 
officer receives his authori ty f r om 
t he law, and discha rges some of the 
functions of governnent, he will 
be a public officer . ' s tate ex rel . 
v . Bua, 135 Mo . 325, loc . cit . 331, 
332, 36 s.w. 636, 637 , 33 L. R . ~ . 
615 . To th e sSPe effect, State ex 
rel . zevely v . ITacla:lann, 300 r o . 
59, loc . cit. 55, 5?, 254 s . . 53; 
Hasting v . Jasper County , 314 Yo. 
144, loc . cit. 149, 150 , 282 s . ~. 
?00 . 

Thus lt also appears t hat a school 
director is a public officer ithin 
t he meaning of said s ection of the 
Constitution . " 

The holding of t wo offices , such as Probate JudRe and \ 
School Director , is not expressly forbidden in counties and \ 
cities undor 200 , 000 popul ation by t he Constitution of the •,tate' .. 
of Mi ssouri . 

Je t h i nk your procise question is nell answered in t he 
case of s t ate ex rel . v . Bus , 135 Mo . , l . c . 338-339, wher ein the 
Court said; 

"The Jtema i ning inouiry i s whether the 
duties of the office of deputy sheriff 
and t~ose of school director are so 
incons istent and i ncompati ble as to 
render it i mproper that r es pondent 
shoul~ hold both at the same time . 
At common law the only limit to the 
number of offices one per s on might hold 
was t hat they s hould bo compatible and 
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consistent. The incompat i bility 
does not consist in a physical 
inability or one per son t o dischar ge 
t he duties of t he t .o offices, but 
t here must be some inconsistency in 
t ho f uncti ons of t he t wo ; soroe conflict 
in the dutie s required of the officers, 
as where one has saoe s upervision of 
t he other, is req~ired to deal with , 
c ontrol, or assist hi m. 

It was said by Judge ~olger in People 
ex rol . v. Green, 58 ~ .y. loo . cit . 
504 : ' Where one office is not s ubordi ­
nate t o the ot her, nor t he relat ions 
of t he one t o t h e ot her such as ar e 
inconsi stent and repugnant, there 1s 
not t hat incompatibility free which 
the law declares tt.a t the acceptanc e 
of the one i s t he vacation of tho other. 
1ho force of the nord, in its appli­
cat i on to t h is matter i s, t hnt f rom 
the natur e and relntions to each ot her, 
of t he t wo places, they ou~ht not to 
be hel d by the same person , from t he 
contrar iety and antagonisn wh ich wou ld 
result i n the at t empt by one person 
to faithfull y and impartia lly dischnr ge 
tho duties of one , toward the incumbent 
of t he other. Thus, a man may not b~ 
landlord and tenant of the same premises . 
lie may be l andlord of one farm and 
tenant of another , though he may not 
at t he same hour be able t o do t he dut y 
of each relat ion . '!'he offices must 
subordinat e , one t h e other, and t hey 
must , per se, have the right t o interfere, 
one wi t h the other , before they are 
incoDpatible at common law. " 

You wi l l note trom tho above ~ecision t hat a question ar ose 
as to a deputy sheriff also holding t he office of s chool director 
in t he City of St . Loui s . l e believe t here is no c ore incon­
sistency and inco~pat ibility 1n t he above case than there would be 
in your case, i . e . , t.olding t he offi ce of : r ebate Judge and being 
a member of t he Boar d of EJucation . 

CONCWSI ON 

The office ot Dchool Director, or meuber of t he Board ot 
Education, is one wi~hout remuner ation or emolument. It is a 
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gratui tous service rendered usuall y by the outstanding cit i zens 
of a community or o1ty. The duties in no wise conflict or are 
1ncons1aten~ or incompatible with the duties of t he office of 
Probat e Juclge, and it is t he opinion of this department that 
you may hold both offi ces. 

.APPROV ill : 

mm: . .\H 

ROY ' ct:ITTRICK, 
At torney Gener al . 

Respectfully submitted, 

1iLLIV .R ; . NOLlN , 
As s i stant \ttorney Gener al • 


