
SUFP!, EMENTA.L COST BIJ.,LS : cannot include claims for Sheriffs fees 
where the sherif f fai led to claim s ame 
duri ng t he t er m of the trial. 
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FiLED I 

t~c51 
Hon. Percy • Gullic 
Prosecuting Attotney 
oregon County 
Al ton, Mi s sour i 

Dear Sir: 

This •1~1 acknowledge receipt of your letter re­
questing an opi u~on of thi s off ice on the follo•1n~ matter: 

•X• 1t l awful to make a supple ental 
cda t bill where wttneeaee tail to 
c1a1a their wi tness fee at the 'erm 
of court they were subpoenaed for 
and then put in t heir cla i m after­
• a.rds." 

In replr. to the above i nquiry, we haye examined 
the pertinent at .tutes. the condition e xi eti~ prior to the 
enactment t hereot,, the apparent reason for t he enactment by 
the Legislature of the eta tutea , • 1th t he obj ect of determin-
1np: the legislative 1nten,. 

We aaau.e tha t JOUZ inquiry pertains to cla i ma 
for witnees f eea fo r • itneasea who were le~ally subpoenas ~ 
in a cr 1a1n&l case. att~nded the tr1nl , test i f ied therein 
and fail ed to ola1m their attendance fees a nd mil eage 
d1.1r\. the t r m o't court at wlltcb •he. trial was had, then 
after t he t ' r han ended pr e Gntea tne~selYea before the 
clort and clai med tbeir atten~ance ana ther eupon •ade tbe 
atat~tory af!icav~t. 

section 1179~ R. s. o. 192 , prov1dea: 

--
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~The clerk of each court of record shall, 
on t he appl i ce.tton of any witness to have 
b1s f ees allo ed, enter on hia book, under 
the t1tle of tb~ cause 1n wnich t h itneaa 
was s um oned or reco~nized , or i f before 
the grand jury, the name of t be witness, 
t he nu ber of days he b aa a ttended and 
t he nuaber of ilea he has neoesaartly 
to travel in consequence of the suffiuona 
or eocogn1zance , a nd sball &wear the 
witness to the truth of the facts contained 
1n said entry. • • • • •a 

Section 3830 R. a. Uo . 1939, provittes 1n what ins t ance 
the county snall paJ the cos t s . 

J ections 3831, 3832 and 3633 pr oYide tha t in certain 
contingencies the prosecutor or per son on whose oa th the pro­
secution was instituted shal l pay the costs. 

Section 3d54 R. 3. Uo . 1S39 , provides the formal itJ 
neo essLr y for issua ce of subpoenas and t hi s s~otion has been 
construed by the Coutts to be & eafegu~d aq to the question of 
paymen t of costs. St a t e va. Roaco , 289 Mo . b35 , 1 44 S. W. 449. 

~ect1on 38$5 R. s. uo. 1 ~29 , requires the clerk to 
attach to each fee bill a certif ied copy of the names of all 
th~ itnessea and al~ orders of the prosecuting a t t orney and 
affi davits of the pr6eecutor and provides that no costs shall 
be paid ~.y s tate •i~ness not t herein. 

Section 3838 R. s . Mo . 1SZ9 p.rov1dee that all ooata 
unnec essarily incurr~d by viola tion of sections 3834 and 3838 
shall be t axed apa1n8t t he cl erk or jus tice oau•in t he sa~e. 

section 3840 specifi es tb~t the County Court maJ, 
when sati sfied of th~ nt c us sity, make cer tai n allo• ances and 
pay t hem from county funds . 

S6otion 38•1 R. s. »o . 1929 , pr ovi des: 
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•Tbe clerk of the court in which any 
criminal cause shall hav~ been deter­
mined or continued ene.rally shall , 
i o ,7>ea1ately after the adJournment of 
the court and before ~he nex~ succcedi~ 
t r=, tax all costa wt ich have accrued 
iu the case; and if toe atate or county 
abal~ be liabl e unaer the provi s i on• o f 
t t 1a article for such costs or any part 
thereuf, ne anall make out ad del iver 
fortbwitn to the prosecuti attorney 
of a id couat1 a co ~lete fee bill , 
~pec1fyi each i te~ of a~ r~ icea and 
the fee tnerefor . ~ 

~ection Bd44 R. u. Mo . 1929 makes it the duty of tbe 
Prosecuting A.t1.vruey au..1 Ju~e to carefully scrutinize and correct 
the f t.t. billa. 

~ec t1vna3843 to 3o4d R • .., . 'o . 1 929 , fur t her t hrow 
safeguards ~ro~~ the ~tate and County agains t improper payment 
of costs . 

sec~ton ~4~ ri . s . o. 192~, states : 

• hen the cl erk shall aend ~ bill of 
coats to th state auditor or county 
court a s provided iu the ne~t preceding 
•~ction, he s hall expre~ely st•te in 
hta certificate tn~t ne baa not at any 
pre•tou ti ~e certified or s ent a co py 
of th~ rme b\11, or part thereof , for 
payment : Provided, tbnt i f the cl erk 
shall, b) overs i ght or mistake, f ail to 
inol ude an)' coa ts pro er y oho.r eab le 
a a~nst thu s t a te or county in any fee 
bill, he may malee out and present, as 
hereinbefore proviuea f o r t iQK out 
Dill• · of co t a , a supplemental bill for 
t te costa ao omitted : Proviaed, that 
thd clerk sbLll iu no caae cbnrge or 
r ec•i•c an~ fee or tees what soeYer fo r 
the 1& 1>U'\noe of sucb aup )leSJ1ental tee 
bill ... 

At co on law wi t nesses were not entitled to any feea 
whate 'V r, and tzu: e 1it.tutes passed allo \ng r~ ea ar e atr1ct1y 
cons trued. 
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In the c ae of Ve1 dt va. 11 u our1 , l anaaa A Texaa 
Railway Cvmpany, 1G9 ~o. Ap~. 102, t he Court ba•in~ under consider­
ation t he conatr uctlon of such a statute aya , 1 . c . 103: 

•• • • •At com. n l aw no recoYery of coata 
waa allowable, and ~nen statutes were 
pae~ec •~thoriz1~ their &l. owanoe t hey- ­
the at tutes-•ere &lW&} s s trictly con­
at r ue4. s tate ex r el . Ya . Seibel\ 130 
l!"o . 1 . c . 213 , and casea t here cited. Ah4 
t his ~e of a t atutory construction obtaina 
in t hi s State. Steele v. ear , 54 · o . 
531; Shed v. Ra1lro ·d , 67 o . 687; 
Sinclair vs . Pai lroad , 74 o. App. bOC ; 
Houts va . cCluney, 102 o. 13; Thoapaon 
vs . Elevator co. 77 Mo . 520 ; St . Louis va . 
UeintJ , 107 o . 61 1; ~over va. Railroad, 
115 o. 77, St ate ex rel . ••· Oliver, 116 
~o . 188; State e~ rel . ••· Seibert, 1 30 

o . 20d . .. 

In the oaae of ~tate vs . Ol1•e£, 116 o . 188 1 . c . 
191, t he Court in cqnstrui statute& r el nt1ng to f ees land 
whether ~nndacu woUl d lie) says: 

•The right of n ~1tneae t o have n1a fees 
taxed &a cost a a ainat one party or the 
othez , i t it exiat6 at al l , muat be found 
itniu sode statutory provi sion. • No 

final oosts were recov~ xable b t tne plaintiff 
or defend~nt ht co~on l aw . • Tioa• a Praotioe 
(3 • .£<.. .J 94-.~ ; hoover va. Railroad, 115 
o . 77, and cases cited. The atatute akea 
prov1e1u~ th t ' i n all c1v11 actions or 
proc~~u1~a ~ &n) c1nd the party pr e•a111ng 
aball ~ec over hi ~ coats ~&1nat the other 
p~rt) u)Ce~t i n those casea iu WG1Ch a 
differ~nt provi s i on 1& aade b) law.• Pro­
vision 1a also de for taxing ae costa, t he 
fe•s or •itn~waea atte•di n t te tr1&1 of all 
civil casea under process of t he court , and 
f or the collection of be aaau. Under tbeae 
pr ovi s lona the cl ~rk t of courta of recorda , 
und er the auper v1s1on of the court, examine 
and au~it t he fees of all w1tnesGea . Seca. 
a 20 , ?:::2f> , 2.946 , 4980. Under t~ae~e sec tiona 
of t he stat utoa , ana not o therwi se, the 

i tne .es t n civil cases q£e ~1v n the right 
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1. c . 195 : 

• 
to thelr fees aa incident to the jud~aent 
in the caee. But it ia held even wi t h 
these sta tutory rt. hts t h t theY1tness baa 
no contr ol of the j~dgment, indepenQent of 
the party 1n bose f&vor \ t as rendered • 
• • • • • • 

"In c1T11 actions t he parti E: & to the suit are 
present, at eYcry step in the proceeding, 
•atchiil. it& pJ:ogress and. ua.rdintt against 
unnece' Qry cost and expense , not nowin 
upon who lt ay fall . A plaintiff ay be 
re~uired t o g 1Te necurt.ty for the payment 
o f co ta, or , if \llaole to ... o eo , m y be 

llowed, in the discretion of the court , to 
pro ecute hls suit •wi t hout !eee , t ax or 
charge.• 3eo. 2918. It i s m&nife•t that 
t hese ~rov1a1ona Wlder wl.lcb 11 tiganta are 
able to protect theaselYea a atnat i mproper 
and unjust allowance of cost would afford 
no sate u•rd ~ain•t extrayagance, 1mpoa1t1ons 
and tr~ude in case tnt costs should be pay­
able out of t he publ ic treasury . A more 
careful inve•tigat ion in the allo &ace of 
cu•t• iu cr1a1nal cases oa proper l 1m1t&tt.va 
upon the nu. ber of wi tnesses 1~ •hose favor 
coste ah~ul be t a1ed bee me ther efore 
neoessD.ry. • • • II 

(Her e aro se t out Sect1oDs~841, 3~43 and 
385C , ~evi•ed Statutes ot l s aour1, 1J~9 . ) 

·~be proceed1 s thro b wh1co tbu wt. t nee s es , 
after properly makin tbe1r cla1~ , were to 
secure pay~ent of th 1r feee , out of the 
s t r te t• eaeury , ere oonfinea to t hese s ections 
of the at a tutLa . • • • • •~ 

•No witness b-s a r1g~t . iodepenceot of the 
q~-tute• to .nforoe e claim aga1n•t the •tate 
fo L ee$ tor attendance upon the tr~al ot A 
or1m1o 1 oaat . The quest i on ot justice or 
inJus tiQe to the witness is not a ma t ter tor 
oo •• ta 1der lr1on. • 
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In the case of St t ~ ex rel . Johnson Ya . Draper , 48 
Ko . 5o, the Court ba~ unn r cona1 aer ~ t1on the ~u~ation of payment 
of a auppl a.aental o"at blll wn1cb had not been pr eqented to the 
· t te hu¢1 tor •1tn1n two years aft ~r tne c1a1~ accrued and a 
cvn truct1ou of the 't~tute pron1 o1tin p yment of claims if 
uot so preoente4 to tne Auditor itnin thbt ti e. ( e do not 
un"'cr tand suc.b a at ~out e to enter into the QUcatior, now pro-
~ounaed) . In rwl in ainat t~' payment in t he nooYe case the 
Court sa) 11 1. c . 58 ~ 

~xt l s ~dmittea that t here supple~ental 
cos ta b~lls wer e not presented until after 
tb ex Jirat1on of two years from the final 
determin tion of the pr osecutions, and I 
can see n~ r eason f or exoludi t his chase 
of olaiaa f ro the operation of t he statute. 
The lan~suge i a general , and if toe statute 
should ije held not to apply to t he clai ms 
of t hose interested 1n coste 01ll s , I know 
not wbo oc sb uld be \noluded , or bow to 
fix any rule for enabl in~ the auditor to 
decide ~bat muat be- presented w1 t h1n two 
year s , dr . bat may lie by tor an indefinite 
per i od. Yne r aeon of the require~ent 
Obrtainly ap~liea w1~h aa much force t o 
t h i s aa ~o any ot,er cl ass of claims, and 
we nave no autbozity to eay that t he Legis­
l ature di d ~ot 1nteLd to r quire t heir 
prompt ~reaen~ation. It i s cl oer that ~be 
leg 1 Ll ~ ture intenued to limit the power of 
the auaitor to recent and fr sh claiaa , 
r eserv1 to 1t&el f tne po.er, tf any strong 
equity ob ~ul ~ be ahowu ln f a vor of n older 
one, to ~as~ upoa it OJ a special act .• 

c t hink that tbe leg1sl ut1V$ intent 1s cleurly evidenced 
by the sta tutory enactments to t c.ke away .. h& narab tz·eatment of 
the co~on law wnich bllo.ed n~ f ~s to • itneasea and t o ~roYide 
that wi tn s&e& in or1 iual cases b y r6ce1ve t he statutory fee 
1! t~ey follo• th e •~cpa set forth oy the sta tutes, but only in 
tha t eve.ut . 
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The law p~oYides wtth gre t aeta11 the oteps necessary 
and th~ows any ched~• and s afe uJas about tbe pay~ent of aucb 
fee s ~o watches 1jh a ~eeloua ye a atn t improper paymenta . 

The •itne•s cl imin f •uet presont himsel f to the 
clerk and make t ne statutory affid vit. It provides that the 
cl erk shall 

,.1 ~ed1ately after -the adjournment of tbe 
court and before the next aucceedixm term, 
ta-x ~ll coat . ' 

It l a his ~u~y fo ~forth ithd deliver to the r roeecuting 
Attorney the compl eted fa~ bill . 

Toe i dea of sp ody ascertainment of what oh rgea the 
County or th atate y be c alled on to pay 1a e phasized and 
u t stak&bly 1TenprQm1nence 'hroughout the enac~menta relating 
to witness f ca. 

A is aa1 by crarland, J . in tJle 011 ver case supra: 

''A o.te careful inY .. sti e.t1on in the 
allowtt.nce o! coat in cri 1n&l casea• • • • 
became therefore ueo easary . A 

In adai,ivn to the fact t ha t st tutea s uch as now 
under C<.m&i der £l1on are tr1ct1y construed, toey a.re &l6o con­
strued 1n t he li ht ~f tue conditions ex1at1n prior to tbe 
enactment aau which ~ts ~ ae~1al prov1a1ona are de•i~ne~ to 
correct . t te ex rfil . vO.t.l1n v a . s t . Lou1a s an Franciaco P.ail-
roa~ co p&ny , l44 s. • 279 , 238 o. r~: 

e do not tpink tbe st tute contcwpl ~tes tnat n •1tnees 
may et tber ne 11 entlJ or 1 t.o r antly tail to ;Jro .;erl y clai ... hie 
atten .ance at tbe ter~ and thereafter be entitled to 1t. 

The matters referred to by the atatute providing for 
auppl e·- ntaJ. costs bi)l l n that auob aa tnore1n contained w a 
t.horefofore properly r:lade a ch r e 11, the caee but the clerk 
oTerloo placi~ t ~ in tb or1gtnal bill of coats . The 
s itu t1on JOU 1nq~1 re about i o quite different an~ where the 
cleri did not ov ·rlook &nyt~1ng. 
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It 1s our o ~ 1n1on that euch ~ suppl emental coat bill 
containing clataa of • 1tneaeea made later t han the term of 
court to which t hey were eubpoenaetl and appe rod, is not 
lawful . 

APPROVED: 

ROT Mc XI 1 'l' d l 01 , 
Attorney General 

JLti : D /am 

Respectfully submitted , 

James L. HornBos tel, 
As si s t ant Attorney ~eneral 


