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SUFPLEMENTAL COST BILLS: Cannot include claime for Sheriffs fees
where the sheriff falled to claim same
during the term of the trial.
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Hom. Percy W%. Gullie
Prosecuting Attorney
Uregon County

Alton, Missouri

Dear 8ir:

This will acknovledge recelpt of your letter re-
queeting an opinlou of this office on the following matter:

“Is 1t lawful to meke & supplemental
cost bill where witnesses fail to
claim their witness fee 2t the ternm
of court they were subpoensed for
and then put iun their claim after-
wards,

In reply to the above inqguiry, we have examined
the pertinent statutes, the condition existing prior to the
enactment thercof, the apparent reason for the enactment by
the Legislature of the statutes, with the object of determin-

ing the legislative intent.

%¥e assume that your inguiry pertains to claims
for witness fees for witnesses who were legally subpoenaec
in a criminal case, attended the trial, testified therein
and failed to claim their attendance fees and mileage
during the term of court at which the trial was had, then
after the term had ended presented thewmselves before the
clerk and claimed thelr attendance and thereupon made the

statutory affidavis.
Section 11799 R. S. Mo. 1938, provides:
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“The clerk of each court of record shall,
on the application of any witness to have
his fees alloved, enter on his book, under
the title of the cause in which the witness
was summoned or recognized, or if before
the grand jury, the name of the witness,
the nuuber of days he h:us attended and

the number of miles he has necessarily

to travel in consequence of the sumsons

or pecogulzénce, &nd shall swear the
witness to the truth of the facts contained
in said entry.* = =« * *s

Section 3830 R, 8. Mo. 1939, provides in what instance
the county shall pay the costs.

Jections 3831, 3832 and 3833 provide that in certain
contiagencies the prosecutor or person ovnr whose oath the pro-
secution was ianstituted shall pay the costs.

gection 3834 R. 3. Mo. 1939, provides the formality
necesscery for issuance of subpoends and this Section has been
construed by the Courts to be & safeguard &s to the guestion of
payment of costs. State vs. Rosco, 389 Mo. B35, 144 &, ¥, 4489,

vection 3835 R. 8. Mo. 1929, reguires the clerk to
attach to each fee bill & certifled copy of the names of all
the vitnesses and all orders of the prosecuting attorney and
affidavits of the prosecutor and provides that no costs shall
be paid any state witness not therein.

Section 3838 R. S. Mo. 1829 provides thst all costs
uanecessarily incurred by violation of Sections 3834 and 3838
shall be taxed against the clerk or justice caueing the sane,

fection 3840 specifies that the County Court may,
when satiefled of the nicessity, make certaln allowances and

pay them from county funds.
fection 3841 R. 8. Mo. 1938, provides:
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"The clerk of the court in which any
criminal cause shall have been deter-
mined or continued generally shall,
imsediately after the adjournment of
the court and before the next succeeding
term, tax all costs wiich have accrued
in the case; and if the state or county
shall ve liable under the provisions of
this article for such costs or any part
thereof, he shall make out and deliver
forthwith to the prosecutiang attoruey
of said county & complete fee Dill,
specifying each itex of services and
the fee therefor."

jection 3843 R. 8. Mo. 1935, makes i1t the duty of the
rrosecuting Attoruney anc Judge to oarofully scrutinize and correct
the fee bills,

Jections 5643 to 3646 R. S. Mo. 1839, further throw
safeguards around the State and Couanty sgainst improper payment
of coets.

Section 3649 R, 8. Mo. 1929, states:

“When the clerk shall send s bill of
costs to the state auditor or county
court as provided ia the next preceding
scction, he shall expresely state in
his certificate that he has not at eany
previous time certified or sent & copy
of the szme bill, or part thereof, for
payment: Provided, that if the clerk
shall, by oversight or mistake, fail to
include any costs proer.y chargeable
sgainet the state or county in any fee
bill, he may make out and present, as
hereinbefore provided for making out
pillse of costs, a supplemental bill for
the coste so omitted: Provided, that
the clerk shall in no case charge or
receive any fee or fees whatsoever for
the issuance of such supplemental fee
bili."

At common law witnesses were not entitled to any fees
whatever, and the statutes passed allowing feces nre strictly
construed.
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In the case of Veldt vs. Miccouri, Kansas & Texas
Rallway Company, 109 Mo. App. 103, the Court haviag under consider-
ation the comnstruction of such & statute says, 1. c. 1033

#s ¢ & +5t commuon law no recovery of costs
was allowable, and when statutes were
pesced autboriziang their al.owance they--
the statutes--were alvays strictly con-
strued. 3tate ex rel. vs. Seibery 130

o. le €, 213, and cases there cited. And
this rule of statutory construction obtains
in this State. Steele v, Wear, 54. Mo.
531; Shed v. Rallrozd, 87 Mo. 687;
Sinclair vs. Raillroad, 74 ¥o. App. 500;
Houts vs. MecCluney, 102 Mo, 13; Thompson
ve. klevator Co. 77 Mo. 520, 8t.Louis vs,
Meintz, 107 Ho. 611; Hoover vs. Railroad,
115 ¥o. 77, State ex rel. vs, Oliver, 116
Mo. 188; State ex rel. vs. Seibert, 130
Mo. 203.%

In the case of State ve. Oliver, 116 Mo. 188, 1. c.
191, the Court in construing statutes relating to fees (and
whether mandamu: would lie) says:

“The right of »n witness to have his fecs
taxed &s costs &calnst one party or the
other, if it exiets at all, must be found
withia some statutory provision. ‘'No

final costs were recoverable by the plaintiff
or defendant at comaon law.' Tidd's Practice
(& Am. Ea., 94b; Hoover vs. Rallroad, 115
Mo. 77, and cases cited. The statute makes
provieion that 'in &ll civil actions or
proceedings of eny kind the party prevailing
shall recover hiz costs against the other
party except in those cases ia which a
differeat provision is made by law,' Pro-
vision i¢ also m:=de for taxing ae costs, the
fees of witnesses atteuding the trial oi all
civil cases under process of the court, and
for the collection of 'he same, Under these
provisions the clerkes of courts of records,
under the supervision of the court, examine
and autit the fecs of all witnesses. Secs.
2220, 2825, 2046, 4980. Under these sections
of the statutes, and not othervise, the

witne-tes in civil cases are given the right
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to thelr fees as iancident to the judzment
in the case. But it 1e held even with
these statutory rights that thewitness has
no control of the judgment, independent of
the party in whose favor 1t was rendered.

. s 2 & % @

"In civil actions the partiecs to the suit are
present, at every step ia the proceeding,
watching its progress and guarding against
unneces~ary cost and expeanse, not «nowing
upon whom it may fall. A plaintiff may be
required to give security for the payment
of costs, or, if wable to do so, may be
allowed, in the discretion of the court, to
prosecute his suit 'without fees, tax or
charge.' @8ec. 23918. It 1= msnifest that
these provisions under wiich litizants are
able t0 protect themselves against improper
and unjust allowance of cost woulad afford
no safeguard &, ainst extravagance, impositiouns
and frauds in cese the costs shoulc be pay-
able out of the public treasury. A more
careful investigation ia the allowance of
costs iu criminsl cases &nd proper limitation
upon the nusber of witnesses in whose favor
costs shoul! be taxed became therefore
necesgsary.* * * *

(Here are =c¢t out Zcotlong 3841, 39432 end
3850, Revised Statutes of Missouri, 1929,)

"The proceedings through which the witnesses,
after properly msking their clais, were to
secure payment of their fees, ocut of the

state treasury, were confined to these sections
of the ptatutes,® » * = *#

*"No witness has a right, iadependent of the
statute, to enforce = claim against the state
for ees for attendance upon the traal of a
erimian:l case. The question of justice or
injustice to the witne=s is not a matter for

cousideration, *
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In the case of Btate ex rel. Johasou vs., Draper, 48
Mo. 58, the Court had under consider: tion the question of payment
of a supvlemental cos8t bill which had not been presented to the
State Auditor within two years after the claim sccrued and a
construction of the statute prohiviting p yment of claims if
not sc precented to the Auditor within that time., (¥e do not
uncerstand such & statute to enter into the guestion now pro-
vounded). In rulilag againet the payment in the above case the
Court says, l. c. 58!

“It 1s aduittea that there supplemental
costs bills were not presented uantil after
the expiration of two years from the fiaal
determination of the prosecutioans, and ]
can see no reason for excluding this chaess
of claims from the operation of the statute.
The langauge is general, and if the statute
ghould be held not to apply to the clalms
of those interested in costs dills, I know
not whose should be included, or how to

fix any rule for enabling the auditor to
decide what must be presented within two
years, or vhat may lie by for an indefinite
period. The reason of the recuirement
certainly applies with as much force to
this as to any otier class of claims, and
we have no authority to eay that the Legis-
lature did wot intend to reguire their
prompt presentation. It is clear that the
legislature intended to limit the power of
the auditor to recent and fresh clalims,
reserving to itself the power, if any strong
equity should be shown in favor of an older
one, to pass upon it by & special act.*

¥e think that the leglslutive intent is clesrly evidenced
by the statutory emactments to take away ihe harsbh treatment of
the comzon law wonich allowed no fees to witnesses and to provide
that witnesses in crimiunal cases may receive the statutory fee
{f they follow the steps set forth by the statutes, but only in
that eveut,
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The law provides with great detail the steps necessary
and thwows mauy checks and ssfeguards about the payment of such
fees and watches with a zealous eye sgainst improper peyments.

The witness cléiming fees must present bhimself to the
clerk and make toe statutory afficavit. It provides that the

clerk shall

"imuediately after the acjournment of the
court and before the next succeediny term,

tax &all costs."

It 18 his duty fo "forthwith® deliver to the ‘rocecuting
Attorney the coumpleted fee bill.

The 1dea of speedy ascertalament of what chargee the
County or the state may be called on to pay is emphasized aand
unmistakably sivenprominence shroughout the enactments relating
to witness fees,

As is salc Dy MecFarlamd, J. in the Uliver case supra:

“A more careful iavestigetion ia the
allowance of coste ila oriminal cases****
becameé therefore uecessary.*

In adaition %o the fact that gtatutes such as now
under considerztion are atrictly construed, tney &re &lso con-
strued in the 1ight of the conditicne exietiug prior to the
enactment and which 1ts remedial provisiocns are designed to
correct., 3State ex rel. Collins vs. Zt.Louls Samn Franciscc Rail-
road Cowpany,l43 s. W, 379, 338 Mo, 605:

, We do not think the statute contewplates that a witnees
may either negligently or izucraatly fall te »roperly claim his
attendance at the tern and thereafter be entitled to 1t.

The matters referred to by the statute providing for
supplescntal costs bills mean that such as therein contained was
therefofore properly .ade a charge t. the case but the clerk
overlooked placiag them in the original bill of coste. The
situation you inquire about is guite different ani where the
clerk did not overlook =zaything,
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It ie our orinion that such » supplemental cost bill
contalning claims of witneseses made later than the term of
court to which they were subpoenaed and appeared, is not
1..:\11 ®

Respectfully submitted,

Jamees L. HormBostel,
As=istant Attoraney General

APPROVED:

ROY MOKITIMICK,

Attorney General

JLHE: D§/mus




