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February 19 , 1935 . 

Hon . Guy C. Gwyn , 
Clerk of county court , 
Pari s , 'Mi s souri. 

Dear Sir: 

This depar tment is in r eceipt of your letter of 
February 3 wher e i n you make the fol lowing inquiry, and request 
an opinion as to t he following matter : 

«The s tate Auditor has his examiners 
here wor king on Uonroe County at the 
pr esent time. •** Tho examiner s say 
that they have been informed from the 
office that t he Clerk was not en titled 
to r e tain the extr a ~oo . oo for ext ra 
deputy hire under Sec . 11811, {. D. 
1g29; t hat t ho saoe wa s repealed in t he 
Laws of Missouri, 1933 . 

I do no t feel that this is correct and 
am aski ng if your office has r ender ed 
an opinion t o that effect? If you have 
not r endered an opinion in r egard to 
this ~rt of t he deputy hire, I would 
apprec~ate it if you would do so if 
you have t i me . The Court allowed me the 
extra ?500 . 00 f or the year 1934. However, 
I only us ed . 152 . 50 of the amount , but 
I would ha te to have to repay it t o the 
county as I d id not r etain any of i t f or 
myself . " 

The pertinent part of Sec . 11811, whi ch was passed by 
t he Legisl a t ure in 1.933 , is as follows (Laws of 1.~0 . 1 933 , page 
371 }: 
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"Provided, that t he county court in 
all counties in tria state having a 
population of 1 5 , 000 and less t han 
40 , 000 persons may a llow the county 
clerks to r etain, in addition to the 
amounts her ein specified, for deputies' 
or assistants' hire a further sum not 
to exceed '500 per annum to be deter­
mined by the County Court of such 
county: Provided , that the County Court 
shall determine that the work requ ired 
to be done by suoh clerk or clerks 
demand or require such extra remuneration 
and that the fees collected and taken 
in by such clerks is sufficient to pay 
t he same but in no event shall any such 
allowance be made by the county court 
where the fees collected by such clerk 
is not absolute ly sufficient to meet 
such demand: a nd provided, further, that 
i n c ounties in which the clerk of the 
county court is ex officio r ecorder, 
said clerk shall be allowed to pay for 
deputies or assistants not exceeding the 
sum of ,500 in addition to t be amount 
pr ovided in t his s ection . Provided, 
further, that until the expiration of 
t heir pr esent te~ of office , the person 
holding t he office of County Clerk shall 
be na id in t he sa 1,e ~an.,er and to the 
same ext ent as now provided by law 
provided t ha t this act s hall not apply 
to counties in which such clerks now 
or may ~ereafter receive a fixed salery 
in lieu of all f ees, commissions and 
emolunents . " 

The oririnal section, 11811 , R.S . ~ .o . 1 929 contai ned tho 
following proviso: 

"Provided, that t he county court in all 
count i e s in this state having a popul a­
tion of seven thousand and l ess than 
forty thousand may allow tho county 
clerks and circuit clerks ot such counties , 
or eith~r of t hem, to reta in in addition 
to the amount nou allowed them for deputy 
or assistant hire a further sum not to 
exceed five hundred dollars per annum , 
to be determined by the county court of 
such county: Provided , that the county 
court s~all determine t hat the work re­
quired to be done by such clerk or clerks 
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demand ar requi r e such extra remuner­
ation nnd that the f ee s collected and 
taken in by such clerks is suffi cient 
t o pay the s ame, but in no event shall 
any su~h allowance be made by the county 
court ~her3 the fees collected by such 
clerk or clerks is no t absolut ely suffi­
cient t o meet s uch dei:land . " 

We are confronted wi t h the question of what the Legisla ture 
had i n mind r egarding deputies in t he proviso: "Provided further 
t hat until t he expira tion of their pr esent term of office, the 
persmn holding t he off i ce of county cl er k shall be pnid in the same 
manner and t o t he s~e extent ns now provided by law . " Clearly, 
t he compensation of t he Clerk was to re~ain wit hout change until 
t he expiration of the term, whi ch was Decec ber 31 , 1934 . The 
proviso, having made no r eferenc e to t he deputy, this depart ment 
has ruled t hat t ho nen sec t ion , 11811, Laws of ~o . 1 933 , became 
effecti ve 90 days after the adjour nment of t he Legisl a t ure , which 
was in JUly, 1 933; hence , since t hat tine ther e has been no chango 
in t he compensation of the deputy. Thi s ruling was made on the 
theory t hat the proviso heretofore quo ted made no menti on of the 
deputies . 

Tho new section , 11811, Laws of 1jo . 1 933 , p . 370, r el ating 
to t he salaries of t ho Clerk and deputy in counties of t he popula­
tion of Monroe County, is as fol l ows: "in counties having a population 
of 12 , 500 and l ess than 1 5 , 000 ~arsons, t he clerks shall be allowed 
to retain $1 500 . 00 tor themselves , and shall be allowed to pay f or 
deputies and assistants ~1300 . 00; ~ 

We must nex t determine whether or not t he extra compensation 
of '\500 . 00 which the clerk is per mitted to pay his deputies in 
addition t o t he coopensation to his r ecular deputy is on an e qual 
toot i ng wi t h that of the regul ar deputy after the passage of 
section 11 811 i n 1933. I s the ~500 . 00 a part of the c~pensation 
of the deputy when t he work i s burdens ome and t he fees are ab so­
lutely sufficient t o t ake care of t he same? From t he language of 
the statute, it would appear t hat the extra ~500 . 00 whi ch may be 
a llowed t he Cl erk under the old secti on is pur e ly under the control 
and discretion of the Cler k hi~self. It i s fo r a §pecific purpose 
by order and approval of the county court. He ~ay hi re an extr a 
deputy or more at any s a l ary he wishes to pay . It is true the 
Clerk does not r e ceive t he 500. 00 per s onally a s a part of his 
own salary, but as stated befor e , he has absolute control of the 
fund. 

CO TCLUSION 

tre t hi nk the L~gi slature i n enacti nB t he proviso that the 
County clerk s hould, until the expiration of ~ds t erm be paid in 
t he s ame manner and t o the s ame extent as now provided by law , 
i ncluded t he pr~visiona as made r e spec ting the additi onal clerk 
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i n that not more t ha.n •500 . 00 should be paid as compensation , 
and this view is further strengthened by the fact that your county 
court made the order and permi tted you to pay the sum of ~152 .50 
for such additi onal services. 

APPROVED : 

0\tU : AH 

ROY UoKI TTRI CK, 
Attorney General . 

Respectfully submitted , 

OLLIV R • fTOL~N , 
As sistant ~ttorney General. 


