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IBSIONERS: 
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The County Court has discretion 
in appointment of Deputy Health 
Oommissionera. State Board of 
Health has no power to make such 
appointment. 

") ,')_0 

February 12 , 1935. 

FILE 0 
Ron. L. 0. Gilli~n 
Proaecut1n~ Attor~ey 
Daviess County 
Gallatin, Yiseour 

Dear Sir: 

Thi s i rJ to acknowledge receipt of your l ett er 
of recent date requesting an opinion which read as fol­
l ows : 

have been requested by our 
0 unty Court to get a n o1)inion 
f m your office, construing 
S tion 9035, D&ge 271, 1933, 
3 salon Acta , enti tled •Deputy 

te oomm1ea1oners of health ­
ointment - term - salary.•, 

swering the following questions: 

Is it necessary t hat the Co~ 
Court appoint a deputy health 
iaaioner? 

1 2. If the County Court doee not 
ap oint such deputy health oom­
mi s ioner , does the State noard 
of Health have t he power and a~ 
t h r1 ty to make such appointment 
an fix the salary to be paid 
hi ? 

Is or i s not the appointment 
a deputy health commissioner 
t to the discretion of such 
ty Court?• 

Z
' 

0 

I n order to more clearly understand the intention 
of the Legislature we set out Section 9025, R. s. Uo . 1939 , 
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which reads as 

• the first regular February term 
the county ·oourt 1n each county 
the slate af ter tb1s azt1ole be-
es effective and at ~he regul~ 
ruary term of said county oourt 

e ry third year thereafter said 
t shall aopoint a r eoutable 

p a1cl8n as a aeputy state comm1s­
s1 ner of health for that county 
to a term of three years . In case 

a vacancy in the office of the 
uty state commissioner of health 
a county , the county oourt shall 
t•s next :regular te%m of oouri 
oint a reputable pbyeioi&n for 
unexnired term. If the county 
t fails to appoint a deputy 

te comm.iastoner Gf health as a-
e provided a~ the February term 
sat d court or at the next term 
lowing a vacancy, the state board 
health sba~ &~oint a reput~ble 
s1o1an as epu y state comaie­
ner o! health for that county 
shall serve until the county 
t of such county makes such ap-

nt.ment. The coety court of any 
ty upon appointi ng a physician 

deputy health commisslone~ aball 
fer with saoh physician and agree 
h him as to his compensation and 
enaes !tir th' performance of hie 
1es as deputy state l~ealtb oom­
s1oner of that county and such 
ensat1on and expen ses shall be 

d to him out of the county treasury 
that county . It it becomes neces­
y fo:.r the Ita te boa.rd o! health to 
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oint a deoutr .state ~~al~h commls-
ner. '-s above provided, said state board 
hea.l.th fbalJt !ix a. reasonabl e com­
eation or such deputy state health 

1as1oner and shall designat~ What 
1 be his reasonable expenses , all 

wbicb shall be paid out of the 
nty treasury of the county of which 
1s deputy state health cotrun1ss1oner . 11 
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The for 
sect1o~ known 
p e 2 ·1.1, baa 
read.s as ! ollo 

1ng section baa been r epealed and a new 
a Section 9025 La•• of Uissourl 1933 

een enacted 1n ! 1eu t hereof . S~id section 

• t the first regular Februaey te~m 
tho oollllty court in each county 

o the State atte:r this aztiale be­
co ea effective and at the regular 
Fe ruary term of eaid ooun ty cour• 
ev ry year thereafter{ said court 

!§noint a reputab e physici an , 
aa a eputy St ate oommlssloner of 
he th fez a ter of one year . In 
oa e of a vacancy in the office of 
t b Deputy State Oo aaioner of 
He lth 1f the county , tbe county 
co ~ ,l at 1 t e next regular t er m 
of oour appoint a reputable phy­
&1 ian for the unezoired term. But 
th _power of deo1dtng whether or 

such a deputy e\ate heal th oo~ 
aion~ will be appointed eball 
vested i n t he county court. If 
ounty court of any county de-
es to appoint a deputy health 
~aaioneri ae empowered 1n this 
, it &hal agree w1 th aai d oom­
sioner aa to the compensation 

an expenses to be paid for such 
se vi ces which amount shall be paid 
ou of the county treasury of t he 

nty." 

I~ noted •hat the old section uses the word 
•shall• ' hroug ut and that the new section uses the word 
• r• i n place hereof . · 

word 
uris , Section 5, page 548, defines the 
follows: 

oo on, or ordin ry parlance, 
in its ordinary significa tion , 
term •shall ' 1a a vord of co 

d, and one wh1oh h~s always, or 
ch must be given a compulsory 
ing; aa denoting obligation. 

has a oeremptory meaning, and 
it is generally 1~erat1ve, or n-
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tory. It haa t he 1nYar1abl e s i g­
n ficanoe of excl uding the idea. of 
d acret1on, and baa the a1gn1fioanoe 
o operating to i mpoae a chlty which 

y be enforced, particularly if 
p bl1o policy ta 1n ta~or of tb1a 
m an1ng, o r when addressed to public 
o flc·1&l a, or wher e a public inter est 
1 i nYolYed, or where the public o~ 
p raons baYe rights which ough"' to 
b exercised or enforced, unleaa a 
o ntrary i ntent ap~e~rs; but the con­
t xt ought to be Yery strongly per-
a s1Ye before it is sof~ened into 
a mere -pera1aa1on. J.nd 1f any right 

any one de~enda upon g1Y1ng the 
• r d an 1mperat1Ye oonat%Uo11on. when 
a right or benefit dependa Upon g l v­
i it a .andator7 meaning. t he p~e­
• t1on i s t hat the word waa uaed 
1 that sense , and it cannot be giYen 
a e:rmisa1Ye meaning merely; &nd when 

i ght to a per son or property 1a 
at or deaboyed by a f a11U%e to do 
aot within a limited t ime, it 1a 
en a mandatory effect; and tt 
ht to be cons trued aa nina •muat•, 

the purpose of auatatning or en.­
oing an e xisting right, but need 
be eo construed tor creating a new 
.• 

!'he WOJ'd I :y• 18 defined 1n 39 0orpU8 Juria , 8•ci1on 
4, pap 13 3 , aa f llowa : 

• e vezb •may• mar be and ueual l y 1a 
6 loyed ae i mplying permia9iYe or 
d1 aret1onal , and not mandatory , ao­
t1 ~ or conduct; or lt ma, be employed 
aa i mplying 1m:peratiYe or ndatory 

i on or conduot. More spec1f1oall y , 
y• has been construed eomettmee to 
n • shall ', and so eticea not to mean 
al l ; ' and eo et1 es to mean •must• , 

so ..... et1mea not to ean •must; • aome­
ee t o an ' muet ' or ' shall ', and 
et1mes not to an • ust • nor ' shall. ' 
t her the word 1s to be construed aa 
datory or as per 1ss1Te i e to be de­

t e mined 1n each case from t he ap,J&rent 
1n ention as gat hered from the cont ext, 
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sidezing the whole inatr nt in 
ob it 1G used; and it is al ways 
trued i n a permissive sense ~ 

a necea r y to give effect to t he 
ent i n which it i o used.• 

From the f regoing def i nitions it will be seen t hat 
t he word •may• usu ly i~liea permiss ive or discr etionary 
powers while t he d 1 sh 11 1 i s generally i~erative or 
mandatory. It i s parent thnt under t he old law, the 
Legislature i ntend d to make it mandat ory upon the County 
Oourte to appoint eputy health oomm1saioners and 1t they 
failed to do so, 1 was t he duty of the State Doard of 
Heal tb to &")point ame . A careful reading in comoo.rison 
of t he old section with the new makes it anparent that the 
Legislature i ntend d , undez the ? roviaiona of the new 
section , t b&t the ountJ Oouzt should have the right to 
decide whether or ot a Deputy St ate Oommlssioner of Beal th 
should be appointe • 5ot only does the Legi slature use the 
word • y• through ut t he new section but it apecifioally 
provides that the ower of decidi ng w~ether or not a Deputy 
State Oo issioner of Health will be appointed shall be 
vested in the Ooun Oour~ . The further l anguage uaed ln 
sai d eeo~ton, 1 If county court of any county decides 
to appoint a deput health commissioner• 1a conolusive evi­
dence that the Le sla~re i ntended that the County Court 
abould have the rt bt to decide whether or not a deput y health 
commissioner t s to e appointed. 

The old se 
of Health to appot 
County Court fail 
~re the State Bo 
oommiaaioner under 
t bority to do so . 

tion made 1t the duty of t he State Doard 
t a deputy health commissioner if the 
to do eo . fhe new aeotion does not re-
d of Health to a~point a deouty health 

y eire a'tanoea and gi vea t hem no au-

e a re ther fore of the opinion that the n~pointment 
of a deputy health ommiasioner l s to be left to t he di s ­
cret ion of t he Co y Court who ~ay or may not appoint 
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one as they deem b st., and 1t is ouz further op1n1on that 
the St~tc B ardo! Health dnes not have the power or authori­
ty 'to appoint a De uty Henl th. Commissioner when ~he Oounty 
Oourt falls ic do o . 

D PROVED: 

ROY llcKITTRIOK 
Attorney- General . 

JET/JL.H:afJ 

Your a Yezy 'truly , 

Ja .. ee L . H"OrnBostel 
Assi s tant A'torney- General . 


