
TAXATIOI~ 1nat1tut1 n of ~uit contemplated by s ection 9962b is 
aat1 af1e by fi ling of ~ition. 

•' 

,; ,J ~ 

If&)' 1 3 , 183b . 

Hon. A. H. Garner 
7lb r riaoo Build1 
Joplin, lliaeo\al 

Dear Sir: 

•• an opinion 
edge receipt of your letter requeattng 
off ice upon the following atate of 

f act a : 

the tlae of \he paaaage of 94-
oalled t e Jonea- IIUnger Act - &Dd at the 
time thi law went into ef f ect, we bad a 
number o autta pending ; that i a, filed in 
the cler •a office. s na wer• not iaaue4 
on &ll o thea because we 414 not ha•• time. 
Ro•e•er, since that tiae,·euamona ha•e been 
i aaue4 d proceediQg ae neocaaary to coaplet e 
the• rea J for judgmentl and ha•e been pro­
oeed•Dg n all ibese au t e wh\oh were filed 
prior t~ the enaotaent of Senate Bill 94, 
ae provl ed bJ the old 1&• , but na•e not 
filed an new autta . • • • • •on account of 
t he n r of autta pendt ~• could not get 

t i amedia tely, but have proceeded 
from tta to time as faat aa eummone &D4 
publlcat one oo\llcl be drawn. The point haa 
been r at ed aa to whether or not after ault 
waa pend ng an~·•u~na not i aaued at the 
tiae of iling, whether auamona could be 
t asued a a l ater date. Bear in alnd theae 
auita we • filea and a one ia ed aa aoon 
aa we co d get tnea out, • • •coUld theae 
auit s be pursued 10 final ju ment, beariAg 
ln a i ha ha t theJ • re filed in the clert•a 
offi ce p lor t o t he passage of Senate Bill 
94, bel filed in March, 195~ and prior; 
a na not &Yt ng suf f 1ol ent tl e to i aaue all 
the eu~ na at one time, does tb~ f act t hat 
t he> hav b~en •ent out etnoe t hat tlme aa 
quioklJ a prepared inval i date t heae euita. • 



Hon. ~. H. Garner -~ May 13, li36. 

I. 
I 

Under the oYiaiona of Section 9962b, d1acretion ia 
pl aced with the coun y collector ~• to the aanner in which he ab&ll 
collect the deltnque t t&%ea, upon which euit h•d been inetttute4 
prior to the effectt e date of Senate Bill 9~. He i s peral tted 
to proceed t o final udgaent and forecloaure of tb~ t&% lien under 
tbe old l aw or he ma diaatee tboae auita and collect the taxes 
b7 Ttrtue of senate 111 94. A portion of tbte aeotion r e&da aa 
followa, ( page 446 , ••• of Ktsaouri 1933): · 

• • • •as to auita for delinquent 
• inatituted , but not .. rged in 
ent, at the effeotiTe cate of 
act tbe ool . eotor ahall h&Ye 

right to proceed to final judg-
and foreclosure of the t a% lien 

r the provtaions of tbe l&w as it 
ted prior to the pa•aag6 of thla 
or such collector may , tn bla 

retion, atamiaa auch autta and 
eed to foreoloa~e of the tax 

li e under the pzoYiatona of thla 
aot, aubJect to the preeerYation of 
rlg ta to all valid ooata and 
oo tasione that may h&Ye already 
a t t ched in auoh ·character of auita 
una th£ law as it esieted prior to 
the passage of thi s act.• 

Froa the to egoing au~ortty it 1a olear tha t authority 
ie veated in the co tJ collector to proceed to judgment 1n all 
oaaea whtoh •ere pe ng at the effeotiYo date of Senate Bill 94. 
That is, provt dlng th autta were •inetituted• .before that da te. 



Hon. A. B. Garner -3- •• , 13' 1936. 

II. 

It 1a the g ner&l rule in th1a state that the bringiDI 
of an action, such •111 toll the runni of a statute of 
li•1tat1on, i s effec ed b7 the filing of the petitlvn •1th the 
cl erk of tea Court, roviding it is a Oourt of Record. the 
obligation of the pl intiff then c eaaea and it beco .. a the duty 
ot the clerk to see hat ptoceas is i aaued. If the atatute of 
lia1tat1ons runa bat re the clerk baa had an op~ortunitJ to iaaue 
the proceaa, the Oo t baa held that tbia cannot be charged to 
the pl&int1ff and th piaint1ff t a ua 4epr1Yed of h1a right of 
action. In the earl caae of Luaber ooapany Ya . right, 114 
l o. 333, t hi a doctri e • ua firat eet&bl1ahe4. In the caee of 
atcaratll YB. Railroad oapany, 128 Ko . 1, 9, the Oourt baa 
s t ated on th1 a subje 

He nce 
be, 1 
aa co 
But, a 
direct 
1asui 
aldere 
held a 
clerk' 
into f 

abaence of direction• to the coo­
the filing of a petition aaounta 
rder to the clert to 1aaua proceaa 

uch fi ling was rightlJ held to 
effect, a •auing out• of the writ, 
empl ~ted by the old section, 2013. 
the plaintiff could not &lwaya 

the .oYeaeuta of the clerk iD 
prooeas , 1t waa &lao justlJ con­
tha t the foraer could not be 

awerable for &DJ delay on the 
part in sett1 the le al aachinery 
1 action, after the Plaintiff h&d 

he proper 1nitiat1Ye. 

d the barrier of liaitation, the 
t moYe 1n the proceed1ug ••• con• 
and. held to be ita letal coamence­

n accordance with a aeneral 
l e of the oo maon law deu.nding a 

11ber &Dd f &Yorable conatruct1on of a 
law , a agains t a forfeiture ot right s . • 



Bon. A. H. Garner - 4- II&J 13, 1935. 

Other caaea indioate that if the plaintiff 1nstructa 
tho clerk not to i s ue the summons the statute would run. state 
ex rel . va . Wilaon, 216 Mo . 215, 292. In that oaae they held 
a delay of four mon ha, more or least in the issuance of the 
summons was not fat 1 to the pla1ntirf•a action. In the 
1na ~ant case , howeY r, it baa been aany monthe , possibly .ore 
than a year, in som caaea, intervening between the fil1Dg 
of tbe petition and the issuance of the summons. The appro­
priate rule ia laid down in the Cfl &e of r rana vs. Radeact.ar , 
as• a. . 97, 98: 

•The titioD muat, howeYer, j§ ~ile4 
with t e ~ fide lntent!oA a prooeaa J! iaa d--ar"oi'O'rupon the de en ant. !he 

11 ng o ibe-peiit1on, wtthout interfer­
ence f om the parties •1 t h the usual leaal 
proce~ re t~ereon, &brYee as an implied 
demand that process be issued forthwith 
upon t e defendant. But i f tbe petition 
is fil d with the clerk with inatructiona 
not to issue proces s a t once upon the 
defen nt, Qr to hold it until further 
notifi d , the i mplied de and becoaea 
nullif ed, and the aotion will not be 
de~med to haYe been commenced at the 
filing of the petition, a-nd the action 
will ll t oe treated aa brou.gbt un-til ~be 
order a given t o the clerk to issue the 
citati n.• 

The of the problem preaente4 is really 
a question of t ct ather than a matter of law. We O&l'l ollly 
apply the l aw to su h facta &8 you h&Ye pzeaented. If these 
suits wt re filed wi b a bona fide intention of the i mmediate 
i s suance of prooess to the defendant , n4 diligent effort baa 
been aade atnoe tba time to obtain the iaauanoe of auch summons, 
or at l eaat, if .1 t an be said that tbe delay in the 1asuance 
of the aummons oanu t be chargeable to t he plaintiff, it ia 
our view that t hese eui~a were instituted wlthln the aeaniDg 
of section 9962b , L ws of Missouri, 1933, page 4,5. 



Bon. A. H. aazner -5- )(&J 13, 1936. 

cvscs,ysi OI 

It la taer fore the o v1n1on of thla off 1oe that the 
County Col lector .,7 1n bia diaoret1on, prooee4 to prosecute 
t he su1ta to final j dgaent which were 1nat1tute4 prior to the 
effect1•e date of Se te 8111 94, and tha t euoh au1ta were 
inat1 tute4 •1 th1n th ae&niog of s eot1oa 9962b, Lawa of • iaaour1 
1933, page 445 , 1f p titiona were filed prior to July 241 1933, 
and. a1nce tha t date laintiff baa not been a t fault in tile 
aatter of the 1eauan e of the aummona. 

APPROVED: 

RO lieU TTRI Cl, 
Attorney Geoar&l. 

BG : & 


