TAXATION: institution of Suit contemplated by 3ection S962b is
satisfied by filing of mtition.
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715 Frisco Buildi

Joplin, Missouri
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new suits.®* * * * *0On account of
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Hon, A. H. Garnmer - May 13, 1936.

I.
SUITS PENDING ON EFFECTIVE DATE

Under the provisions of Section 99623b, discretion is
placed with the coungy collector =28 to the manner in which he shall
collect the delinguent taxes, upon which suit had been instituted
prior to the effective date of Senate Bill 94, He is permitted
to proceed to final judgment and foreclosure of the tax lien under
the old law or he may dismise those sults and collect the taxes
by virtue of Senate Bill 94. A portion of this section reads as
follows, (page 445, Lawe of Missouri 1833):

e * *as to suits for delinguent
tax¢es instituted, but not merged in
judgment, at the effective cate of
this act the col.ector shall have
the right to proceed to final judg-
ment and foreclosure of the tax lien
r the provisions of the law as it
ted prior to the passage of this
or such collcetor may, in his
retion, dismiss such sulte and
eed to foreclosure of the tax

the law ag it existed prior to
passage of this act.*

From the foregoiug authority it is clear that authority
is vested in the county collector to proceed to judgment in all
cases which were pending at the effective date of Senate Bill 94,
That is, providing the suits were "instituted® before that date.
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It is the general rule in this State that the bringing
of an action, such will teoll the running of a statute of
lisitation, is effected by the filiug of the petiticn with the
clerk of the Court, providing it is & Qourt of Record. The
obligation of the plalntiff then c-ases and it becomes the duty
of the clerk to see at process is issued. If the statute of
limitations runs before the clerk has had an opportunity to issue
the process, the Court has held that tbis cannot be charged to
the plaintiff and the plaintiff thus deprived of his right of
action. In the early case of Lumber Company vse. Wright, 114
Mo, 333, this doctrine wus first established. In the case of
MoGrath ve. Railroad Company, 128 Mo. 1, 8, the Court has
stated on this subjoo?:

‘In t absence of directions to the con-
trary, the filing of & petition amounts
to an prder to the clerk to issue process
in the cause.

Hence such filing was rightly held to

be, in effect, & 'suing out' of the writ,
as contemplated by the old sectiom, 3013.
But, as the plaintiff could not always
direct| the movements of the clerk in

issui process, it was also justly con-
sidered that the former could not be
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he proper initiative.
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liber and favorable construction of a
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Other cases indicate that if the plaintiff instructs
the clerk not to issue the sumuons the statute would run. State
ex rel. vs. Wileon, 316 Mo. 315, 282. In that case they held
& delay of four months, more or less, im the issuance of the
sunsons was not fatal to the ainti}f'l action. In the
instant casc, however, it hll been many months, possibly more
than a year, in some¢ cases, intervening between the filing
of the petition and the issuance of the summons. The appro-
priate rule 12 1laid down in the csse of Franz vs. Radeackar,

364 8. ®, 97, 968:
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pe
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t, or to hold it until further
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of the petition, and the action

t be treated as brought until the
8 given to the clerk to issue the
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tion of the problem presented is really
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to the defendant, and diligent effort bas
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of Section 9962b, Laws of Missouri, 1833, pege 445,
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SUECLUSION

It is therpefore the ooinion of this office that the
Qounty Collector mfy, in his discretion, proceed to prosecute
the suits to final judgment which were in-titutod prior to the
effective date of Semate Bill 54, and that such suite were
instituted within the meaning of Section S962b, Laws of Missouri
1933, page 445, if petitions were filed prior to July 34, 1933,
end since that date plaintiff has not been at fault in ti.
matter of the issuan¢de of the summons.

Respectf y submitted,

ARAY -G, lL%%%ﬁ?‘erj-’“*x~.

Aecistant Attormey General

APPROVED:

ROY McKITTRICK,

Attorney General.
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