n’“f' medicines, cheaieals and polsons
must be sold by & licensed pharmacist
or agsistant pharmacist —- with certain
exceptions.

\ March 36, 1935,

Hon. Newt. oudnp'
Secretary “f;:j ///
Board of Phar Mol SN

1700 West 39th Street
Kansas City, Mispouri

Dear Sir:

This = to acknowledge receipt of your letter

of recent date losing & copy of an opinion given
the Missouri Boayd of ?ﬁa;.sc?f Your letter agg enogz:ure
reads ag follows:

" osed find copy of the oninion
of Pure Food and Drug Department
and the Missouri State Board of Phar-

in regard to restricting various
::Eg store merchandise for sale in
v

ar :us plages in the state of Mis-
souri.

"Would appreciate your giving us your
opinion as to whether these products
should be sold under this classifica-

tion relating to the pharmacy laws in
the state of Missouri.

'rhhnking you in advangefor your reply."

- Enclosure -

“February 236, 1935.

Mr,| Jerome Elanar
401 | Broadway

laviterk City, isw York.

Dear Mr. Eisner:
'Thr Pure Food and Drug Department and the
Sta[o Board of Pharmacy of Missouri which
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rces the pha laws reports that
laws restrict the sale of common
ehold drug products to licensed phar-
sts and licensed pharmacies and the
owing may not be sold in Missouri by
ety stores and other general merchants.

romatic Spirits of Ammonia; Asperin;

icarbonate of Soda; Boriec Aeid oint-

%; Castor 0il; Epsom Salt; Essence

f Peppermint; Glyecerine; Gum Camphor;
eroxide of Hydrogen; Rubbin Alcohol;

rct Spirits of Nitre; Tinoture of Io-
ne.

following may be scld by variety stores
other general umerchants. No permit or
nge is required.

FOLLOWIRG COMMON HOUSEHOLD DRUG
PRODUCTS:

(a) Adhesive Tape; Liquid Inhalents; Mer-
urochrome; X¥ilk of Magnesia; Nose
ps; Petroleum Jelly; Styptic Pen-
ils; Witeh Hagel.

(v) ilea-nmuo, proprietary prepara~
ions and remedies in original and

. ken packages.
(¢) "Paris Green, lead arsenate, or other
isonous nﬂntamn or m es of

isonous substances, ia unbrokem pack-
ges, for use in the arts ér for in-
:ntiouu purposes, provided they bear

label with the name or names of suech

isonous substances, and the word
POISON" and the names of at least two
eadily obtainable antidotes with di-
ections for their administration.'

-

fonouns may be sold by variety
es and oiher general merchants:
ysol, mentholatum, ungentine.

Yours very truly,
MISSCOURI BOARD OF PHARMACY

|
|
L“ BY
NG: ——SErerIYy. T &
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Article ZI., Chapter 94, of the Revised Statutes of
Missouri, 19239, pertains to {aws in regard to ists
and phl.rmhtc and the State Board of Pharmacy. Section
%-;:140 of said article makes it ‘z.l:wtnl for any pwt
gensed ag a ist to e¢o or ménage a p

or other plage business for the retailing of any drugs,
medicines, chemicals or poisons; or for any person not li-
censed 28 & P ist or untl{ut pharmacist to compound,
dispense or sell at retail any drug, chemigal, phison or
pharmageutical preparation. S5Said section r-.&l as follows:

::3 shall be unlawful for any person

licensed as 2 pharmacist within
meanking of this chapter to condutt
or manage any phu'-q, drug or chemi-
store ngo shop or other
pldce of business for the retailing,
unding or dispensing of any drugs,
icines, chemioals or poisons, or
the compounding of p icians’ pre-
iptions, or %o keep exposed for sale,
at retall, any drugs, medicines, chemi-
s or poisons, exeept as herelnafter
ided, or for any person not licensed
pharmacist or assistant pharmscist
n the meaning of this chapter to
, Gispensge or sell at retail
4:3 chemioal, poison or pharma-
pnpu'.tten upon the preserip-
of a physician or otherwise, or to
und p:rliounn' preseriptions, ex-
ag an aid to or under the mmt—
of a person lioensed as a pharma-
oist under this chapter. And it shall

be awful for m owner or -nrr
of pm:::{ drug store, or other
ness, to

pl aause or permit
other than a pcun licensed as a
p ist or assistant pharmacist %o

compound, dispense or sell, at retail,
any drug, medicine or potnon, except

aid to or under the supervision
person licensed as & pharmacist

istant hl.rmuta how-
that no ng in m.m

1y registered practitioner of mt-
or dentistry in the compounding
dispensing of his own nsutpnou, nor
with the exclusively lesale business
of dealer who shall be licensed as

a pharmacist or who ghall keep in his em-
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lows:

rloy 2t least one person who is li-
censed as & pharmacist, nor with the

nle of poisonous substances which are
sold exclusively for use in the arts,

or [for use as insecticides, when such
bstances are sold in unbroken pack-
zg6s bearing & lable hav plainly
printed upon it the name of the con-
tents, the word poison and the nanes
of at least two readily obtainable
aatidotes: W that in
any vill 0i not more five hun-
dr itants, where there is no
reon licensed as & pharmacist within
ess than two miles of such village,

the board of pharmacy may grant to any
rson who 12 licensed as assistgat

D
pharmacist & permit to conduct a
.

ore Or D in such village,
3h permit shall not be valid in any
othler vill than the one for which
it was granted, and shall cease and $er-
inate when the ation of the vil-
lage for which such permit was ted
hall become greater than five :
Provided, howe! that nothing in this
e0tion shall be so construed as to ap-
ply to the s2le of patent and pronrie-
y medicines, and in loealit
re there is no licensed pharmacist
or mssistant pharmacist, the ordinary
household remedies and such drugs or
jicines as mey be specified by the
pard of pharmacy 1l bep tted $o
be sold by those engaged in the sale of

fioh mothing in this sCPTTARRRCATEAPSE:
hat nothing in this s on

8o ponstrued as to prevent any person,
firm or corporation from owning & phar-
magy, drug or chemigcal store or apothe-
cary shop, providing such pnr-m’lrug
or phemical store or apothecary

- l.bo in charge of a licensed pharma-
clist,

|
Section 1};1« of sald article yrovides in part as fol-

"The board of pharmsgy shall have a con-
mon seal, and shall have power to adopt
such rules and b{-ll.u not inconsistent
with law as may De necessary for the
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for the disehsrge of the duties im-

regul&tlan of its proceedings and
posed under this chapter, ***e *

It will be noted that there are 2 number of exgep-
tione contained in Section 13140, supra, Those that con-
cern us here are:

(1) The [sale of goiacnous substances which

are sold exclusively for use in the arts
or for use &8 insecticides when such
sub s are sold in unbroken pag 8

ng & label having plainly nrln
it the name of the contents
"Poison" and the names of l&
eadily obtainable antidotes.

(2) The male of patent snd proprietary medi-
' 0&1#3.

(3) In addition to the above exeptions, it
provided that in mm where
re ist or as-

hold remedies and such and medi-
xee 28 mAy be specified the board

pheruagy shall be permitted to be

d b those ed in the gale of

ral merchandise.

opinion, thies provision makes it clear thas
ordinary householld renadtot drugs and medicines cannot be

e e h g ey
(Minn.) 781, the ebi exoeption
of nltont lad etary medicines only applied to shop-
keepers whose plhce of business is more thtn one mile from
a2 drugstore or thecary shop. The court, in denying
this contention 2% loc. ¢it. page 783, said:

"ess*iccording to the ccastruction
claimed for 1%, the provision of the
act as to the lllo of patent or pro-
prigtary medicines would be of just
thip character. It would be glving
macists 2 monopoly of the busi-

nesg, without in any mamner protect-
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}ng ublic health, It would there-
ore be vold, and, if so, the whole
act would fa.h.. i con.atruetion that
lead to such & result is to be
avoided, if poscibtle., Under thece
{mea we think we are justi-
in order to sustein the act, in
ado ttng the other construction, £nd
holding that the clause under such

ge 1y from the operation of the
act the husm ss of dealing in and sell- "
ing patent medicines. This would make

it harmony with other provisions of
the (agt, and right in the line of all,
or nearly all, sisilar legislatton fn’
oth stttu. This dispoges of the

firgt case, &s both the articles sold
‘patent' or 'proprietary.’®

In the cage of Egmg
(2d4) (Ark.) loc. [cit, p2 3

*From all of the testimony it is fairly
inferable that the article compounded
and vended by the appellant was prepared
o & secret formula as a medicine fuw
the treatment of certain diseases

n packages or bottles, and 1!591-(

h & name, to:- imnediate use. m-

nauy the word 'patent' was

- an article because it was
subject of & patent, it has lost

; significance by usage, and has be-
pong merely a part of the name of the
article, and, where any article intended
%o be used for mu:.m purposes is

vlaged in containers, either pagka
pottles, for sale, to be used thont
ther preparation and is labeled so
that it may be for {usedinte use, 1t is
2 mhitter of common knowledge m% such

smedies are called 'patent! or'provrie-
y' medicines, ****%

The only Missouri case we have found defining "patent"
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and *propriete medicines is %
eﬁa 211 Mo, Apv. 330, loc. ©
rein

e courfi eaid:

* Wdmitting that she did, were

: natent or proprietary uodioln s?

Thel doctor who seld them testified they
ere merely regulatory potions which he

had prepered for use in his practice.

wob.tcr defines ‘patent' &s a writing

secur :ﬁ to an inventor for 2 term of
vyears the exclusive right to his in-
vention, while proprietary is defined

‘belo or pertaining to & nro-
prlftor;ngéngtdcrod as n:ogerty ovned;

A proprietary medicine.' Also 'pro-

whieh some gong have an exclusive
aht to e and sell.’

aad that he had prepared thea for use in
hig practice, and nade no claims that

gy were in any sense patent or proprie-
« In the fage of this evidence, we

ther pateat nor p ietary, lore-
there was no test of a substan-
character tending to show that this
.iotne wag for the personsl use of the

In the c¢ase of V. 228 ¥. W
(Iowa) 288, 1t wae hel t asperin is 2 or medicine
and not & pr.pr'otary or vatent medicine. At page 289 of

e Court said:

is contended that aspirin is not a
ig within the meaning of h1l
section 2578 of the Code, e ex-
evidengce in the csase showed that
iz a drug., It is classifled as a
31 tar product. It is a renmedial

nt used in the treatment of disease.
is deseribed in the record as 'a
ent, agtive drug.' The evidence is
1y sufficient to estzblish the fact
t asperin is a drug with decided
siological properties, and is wused
eure, mitigate, or prevent disease.

I. It is contended that aspirinp:
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In
817, the

1thin the exception of para-
4 of section 2579 of the Code,
t it is 2 proprietary medicine,
and hence uzy be sold appel-
fiok 1% B2 ense ekt 1 sressicensy
2 this case : opr
ilcine 1s a medicine which has a se-
formuls, !

*In| Ferguson v, Arxthur, 117 U, S, 482,

6 8. Ot. 861, 863, 29 L. 2a, 979, the

art said: '"Proprietary” is dofined

thup 4n the I=zperial Dictionary: "Be-

longing to ownership; as, proprietary
ghte.* In Webster: "Eelongtng or per-

: ng‘to a proprictor” -- oprietor®

lpg defined, * whd hasg legal

‘Aght or exclusive title to anything,

iefher in possession or not; an owner."
iorcester: "Relating to a certain

er or propsrietor.*?

Ewa

"In| State v. Zotalis, 172 Eimn. 133,

214 N. W, 786, the Suonreme Court of
¥innesote s2id: 'Aspirin is 2 coal sar
profiuct commonly kept ixn drmg stores

and| 18 used ané sold for medicinal -
posee, It iz & drug or medicine wi

in the statuts. It is not 2 proprietary
or patent medicine.”

a37 B, W,

“The evidence showed that milk of mag-
nesfa is & medicine and used erally
nally to correct over-agidity of
stowsach and bowels, and as 2 laxa-

« It is used 2also as a mouth wash,
sometimes as & lotion for the face,
g used only for medicinal or hy-

pic ourvoses. It is made and distri-
by many manufacturers of drugs
medicines. It is frequeantly pre-
bed by phyeiclans, either on written
eri tion or by ozzl direction. It
180 frecuently called for and spld
eople without & doetor's preserip-
tion or direction. It is not poison-
ous, and, when nronerly prenared, is

3/28/36

(¥inn,)

1d that milk of mAgnesia was not a proprie-
tary medicine, At page 818 the Court said:
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ese household remedy. There is
no gsecret about its manufagture or in-
gredients.

"Defendant oont:im tha:.‘tl;o 11:00:1-&-
tion was a proprietary e
d be so considered. of the
agturers testified th-.t in his
o on, their process of mfutur-
ing was *distinetive from the process
1ly used; that they used a spe-
c -.{1.“ and progess, which was a
JAe eviliny ok iy et Lty
e of magnesium n
the minimum required by the United
Bt u Pharmacopoeia formula; and that
r product was purer than the ordina-
ry of magnesia, We find mothing
in uwtunnto-hotthtmncc-
tion was a proprietary medicine.
t no distinctive name. It was
1 ed as a United States Pharmago-
poeia preparation and came well within
the formula contained in that treatise.
Any manufagturer could make exmotl
the same preparation under the Uni
8 es Pharmacopoeia formula. No dis-
ion is pointed out between this
and other milk of magnesia generally
-ol except the very general state-
men! B of this witness, We may hazard
the observation that the other manu-
facturers would make, in general terms,
the same or similar c:h:lu for their
pnknn.

utit--oo-n--t-.tnon

"¥We conclude that the milk of magnesia
hnk in question was not & proprietary
medicine.”

|
And mmP at page 819, the Court said:

"We find mo good reason for departi

4 the Donridnn Case, and hold thngt

ess household M not &

t or proprietary medicine, sold

and used solely or prineipally as 2

medicine, comes within the pharmacy

law rut:uttng the ulc of drugs,
cines, and poisons.’
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gion the Court stated at pages 819 and

is 2lso our interpretation of
Donaldson and Zotalis @ases that

they hold that where a preparation
is 2 medicine prenared, sold, and
used solely or nrincipally as medi- -
eine, and is not a patent or propri-
e medicine, then its sale comes
wi the law and is restricted to

sales by or under the supervision of
a lieensed pharmacist; that the faot
that 1t 1s a harmless or household
icine does not exocept it from the
law; and that, as so applied, these
e hold the law wvalid."

CONGLUSION.

In view ojt the above it is the opinion of this de-
partment that it is unlawful for any person not licensed as
& pharmacist to conduct or manage any place of business for
the retailing, cpmpounding or dispensing any drugs, medioines,
chemicals or poi n:. or to k:.pi;:’io“d fui- sale at any ro;
tail ines, chem 8 or poisons, excent son=-
b Bt LB o B exclusively for ude in the arts or
for use as insecticides when such substances are sold in un-
broken packages pearing a label having plainly printed upon
it the names of At least two readily obtainadble antidotes,
and except patent and proprie medicines. And further,
in a locality ¢ there is no licensed pharmacist or assist-

e oridinary household remedies and such

drugs or medicings as may be specified by the board of pharmacy
may be sold by e engaged in the sale of merchandise.

It ie plajin from a review of the foregoing authorities
that ordinary household remedies, medicines, and e in a
e is & licensed pharmacist or assistant
pharmacist comes within the purview of the 2¢t btut that patent
cines do not. ¥We do not have the neces-
wledge to distinguish b etween ordinary drugs
patent and proprietary medicines z=nd feel
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that, with this ppinion in mind, you are far more capable
of designating what are patent and proprietary medicines

than we are. l
i Yours very truly,
James L. HornBostel
Agsistant Attorney-General.
APPROVED:
|
TOY HeKITTRICK |
Attorney-General.

JET/JLHsat]




