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CIRCUIT CLERKS + Retain only fees taxed as circult clerk costs;-
to retain fees earned after Janudry 1, 1935;
. llabillty of county for circuit clerk fees; coun
treasurer shall report to circult clerk only such
fees as sre for services of circuit clerk.

| Moy 7th, 1935

i sy
e |

Honorable Elbert L. ford
rrosecuting .ttorney
Dunklin County

Kennett, issourl

Dear Sir:

#e have your request for sn opinlon which 1s
rg follows:

"There has heen some controversy in re-
gor.s to whet fees the Cirenlt Clerks
are entltled to s nce the enactment of
this new low,

"1 would appreciste it if you would render
me an oninlon st your earlliest convenlence
as to comstructlion of Hectlon 11786 about
tthe qugregnte amount of fees thnt eny
Jlerk of the Cireult Court, eteé;' as to
the following:

"] = loes the Circuit Clerik retsin only
the Clrcuit Clerk fees he collects or doos
1t inelude all fees, Iinecluding Jjury snd
stenogrepher fees In civil cases?

"2 o (an the Clerk retain the fees ln civil
cnses ieh he colleecte In 0l1lf cnges wiere
the fees accrued In same prior to Januery 1,
1935 or do these fees o Into the County
Tressupy?

"3 = Is the County llable for Clerk fees in
eriminpl enses thsat ere terminated efter
Jenuary 1, 19357

"4 gl fees sccrued in criminel cases are
onid to and through the County Tressurer's
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orricJ. “ince the enactment of this new
1lnw, who shal 1 the Tressurer report the
fe«s ln such enses?

# = To the County Clerk as under old
law
or
B =« To the Circult Court Clerk and 1if
| to the Clrcuit Clerk's of 'ice what
. fees coes the Tressurer report to
' the Clrcuit Clerk?

"Oour Cireult Clerk lnterprets thls lew end
your opinion of the shove date ns permitting
him to retaln the Jury anéd stenographer fees
ané all fees which he collecte even though
they necrued prior to January 1, 1935, Ny
op'nion is adverse to his on these mstters and
I have| so stotec, This 18 rather important to
the C ties snd Circult Clerks in thls State
a8 to yhet feeas the Clreult Clerk may retain,
I would sprrecinte you rendering thle opinion
at youp earllest convenlience."

%e sholl attempt to answer your inquiry in the order
outllined by you.

I.

The cult clerk retains only such fees
8 uroieon_lannifon to _E%cuﬂ cTerk,

8 to the nature snd charscter of fees which the
eircult clerk is entitlec to retsin, we call your attentlon

to that portlon of Section 11786, Law~ Mo, 1933, pe 369 which

reads in part as|follows: _
" The aigrognto amount of fees that sny clerk

of the Cilreult Court under ’rticles 2 and 3
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of this| Chenter shall be sllowed to retsln
for sny one yesr's service shall not In
an{ cose¢ exce amount herelnsfter set
out, #» ¥ "

Thus, om the atove statute, !t clesrly sp-ears
that the circult elerk is entitled to retain fees for hls
gservices, If fees are taxed s8 costs for other purposes,

en such feecs are not compensation for the circuit clerk.
“i1tness fees sre taxed ss costs In eases, but they sre taxed
ng comrensation for the witnesses, snd the circult clerk
would not uncer spy circumstences be permitted to retain
o2 fees for his services witness fees taxed as now provided
by law.

it 1s that under the provisions of Sectlon
8774 7a "o Moo 1989 that there iz taxed sgalnst the losing
rarty »nd collected as costs the sun of twelve dollars
(/12.00) as Jury fees which, as the statute provides:

" = when collected, shall be pald into
the county tressury to the crecit of the
county revenue fundg # » "

|
flso, uncer the provisions of -ection 11724, there

is e fee of thraeLdollnra (4300) texed in each elreuit court
ense a8 = stenogrppher fee for the court reporter, but this
fee under the stotute 1s to “e collected as other costs snd
pald by the eclerk into the county trea for the purpocse of
relimbursing the ::Lmnty for compensation slloweé the court ree-
rorter, ' ;

~

It 1s, Itherorore, the opinion of this office that
the cirecuit clerk csn retain only such fees as sre tnxed ns
coste for sorvier of the circult elerk, »nd is without
suthority to retafin any fees taxed as costs for the jury or
court reporter,

=

may retoin only such fees
ses whilch nre esrnec by the
mt to Jemuery I, 1035e —

1

erk




#4 « Honmorable E{bert Le Ford

rrior %o the first Mondey in January, 1935, the
elrcult clerk wng psald o salery under the provisions of
fection 11786 ~nd Section 11813, Re Se¢ oo 1920, The
clerks taking offlice on the first Monday in Januery, 1935
receive compensation for thelr services under the provisions
of lection 11736, Laws No, 1933, pe 369,

frior
fees earnec by t
“hen such fees w

o the first Monday in Jsnuary, 1935, nll
elrcult clerk belonged to the county.

e easrned the title to ame at once vestel

in the county, re:arcdless of when they were sctuslly colle cted,

However, the 1933 Leglslsture smendec Jection 11814, Laws Xo.

1933, p. 372, =« reculred the clircult clerks to ray ;il fees
in exooua of thosE permitte. to be rotalned by the to the
‘county tr roas Fees 't are tn 'TI tho aer-

vices of the clrgFlt clerk, nfter thn flrst &oncay in Janmusry,

1935 belong to the elircult clerk when esrmec. Thus, Tees of
the circuit clerk esrne. in the yesr 1935 belong to the eircuit
clerk regerdless pf whether they were collected in 1935 or in
1936,

This precise cuestion was ralsed In Harrington v,
City of Ste Louls(1891), 107 ¥o. 327, wherein the court com=
mented upon this phase of the metter, l.ce 330:

"The lsw 1tself divides the offielsl term

into yeqrs for all the purposes of aprly

the limitatlion =3 to the smount of fees which
the cherlff may retain, Rach year of the
offlelsl term stands by 1itself., It follows
that the sherlff must render » separste acw
count of recelnts snd expenses for each year.
‘hen the fecs for the partlculsr yesr reach

the amount of +10,000, with expenses added, the
brlance must be palcd over to the c¢ity. The
exeess ¢f one yesr connot be enrried into
unothor‘year for the purpose of bringing the
fees of that year up to 10,000, with deputy
hire sddece, It is not the object of this law
to make the ¢lesr compensation of the sheriff
310,000, per ennum., His compensatlon for each
year must come from the fees and emoluments of
the offlce for that yeer, #
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|
"§ith this result it is proper to be more
explicit ne to what feecsmust be brought
intc arch year's scoount, For 1lllustration
we will teke the flrst year of the first
term this cusee The receipts for that
yeer will be composed of the fees and emolu-
ments earned and collected during that yesr,
end, 8lso, of the fees snd emoluments earned
cuaring the year, but collected during s sube
sequent year. In other words, the fees of
a particuler yesr are those esrned durlng
that year, no metter when collected. It
often occurs that feecs anéd commissions are
earned In one yeer end collected In a suce
coel year. All such fees md commlssions
mest Be earried into the account of the year
in which they were earneds’

I em enclosing a copy of an opinion under date
of Februsry 2, 1935 written Jemes L. HornBostel of thils
office, which, ong other th » holds that the circuilt
clerks sre entitled to retain only the fees earned esch
year regardless of when the fees are collecteds That 1s
still the opinidn of this office,

| III.

Under the provisions of Section 3827, Re Se Hoe
1929, when a defendsnt in a criminal c¢sse 1s sentenced to
ray & fine or to the county jall, the county becomes
lighle for the ¢osts incurred on the part of the Ztates
Under “ection » Fele Moo 1989, if a defendant 1s sc-
cultted in a eriminel esse whereln the sole punishment 1is
not by imorisompent in the penltentiary, then the county
becomes lisble for all the costes in the ease, excert where
the prosecutor is required by law to pay the costs,
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Under the provisions of -ection 3830, the lia-
bility of the ty to pay costs 1s es follows:

"when progsecutions sre commenced n
publie icer whose duty it 1s to inst
tute the same, mnd the defendant 18 ec-
quitted, the county shsll pay the costs; if
he 1s convicted, end umable pay the costs
the county lhnl.i pay a1l the costs, except
mohulmninmodonmmnotthndo-
fendont,"

The 1933 Logleslature, “ection 11814, Laws Mo, 1933,
pe 372, relleved the county of its liability for peyment of
such fees due the eireult clerk under cost bills otherwise
pelc by the countye £+ copy Of am opinion written under dete
of Februery 8, 19356 by ¥r, Jemes L, HornBostel of this offlice,
fully covering this m-tter, is enclesed herewith,

s pointed out esbove, under rFoint I of this orinion,
the cirocult clerk is entitled to retain only fees esrned d
the circult clerk, snc 12z mot entitled to retein jury or s
fees texed s«s coste in ecsses, The county treasurser should ree
rort to the clirculf clerk all fees of the eircuit clerk which
ere pnlc to the eo}mty trecsurer,

Yours very tmly,

FR/NKLIN be REAGAN
AP PROVELS ssistm t Attorney Gemersl
|
| PLRPL

TOY WX ITTICE

hEebanmnas NowmawnaT
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