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SHERIFF FEES - County no 
COSTS - witness o 

ficandum 

liable for defense costs in subpoenaing 
serving writ o f habeas corpus ad testi­

hen defendant is convicted . 

Honor ble ' lv 
P oseeutins t 

1u! 1aon Count7 
edcr1cktown, 

I:n lebart 
01'1l87 

1asour1 

Dear Sit-: 

opinion, 
70ur request ot A r11 lQ, 1935 tor n 
equest ls • folloeaa 

"Ple sG g1v me 7our op~1on to tho r ollow-
1ng pro lema .re1 tlng to a,-rnent ot coats 
tn cr nal cases . 

•UDder ect1on 3826, .s. ot o. 1929, p ge 
S3~ An • st ., 1t la prov1ded tb t ' whenever 

7 ron la eon~1eted, ot aQ7 crime or m1a­
de e no he eball be aOJu~ged to pa7 tbe 
eoeta , na no coats incurred on his part, 
ex ept eea ror boar , a:t.ll be paid b'r. tbe 
atatG o count7 1 • Under t h1a section 1a 
tbo eo t7 liable tor aenloea o~ the aher1tt 
in aub enalng witnesses tor tbe defendant , 
eon tb iletendant 1a con-.1et ed unable 
to 1 he costa aDd 1a co 1tted to tbe 
eount7 aUt 

" up oa tba t tbe deten&nt was being 1r"1e 
tor ec Dd de e murder . Be filed a pet1-
t1on to a rtt ot Hebe :s Corpus d ~est1-
f 1cn to have a w1tneea brought to court 
rr · t stnte nltent1ar, . !be rlt 1a 
gr nt n tbe w!tueaa ia proeuced 1n co~t 
b7 tbe be itt ot th county w ere the case 
ts tr1e and tbe ~oten~ nt ta convicte~. 
der the ebov quoted eet1on should the count,-

r 
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pa, the sheriff ' s fees £or produe1ng the 
witness under the •r1t ot Uabo~ s Co ua? 

!banking you, I r emain. fl 

Your o­
fend· nt 1a eon 
tbo eounty lin 
poona1ng def'en 
-v1eted, is tho 
in eerv1n~ 
defenso wltnes 

Whon p 
1n mind t hAt e 
todo'J a rc r>ure 
1lder , 197 Mo 

195 Mo . •P,.. • 

n1on presents two ques t1ona : (1) .he:re de-­
lated , ~( ls ~bl~ to p 1 the cost~ , is 
;Lo for f ees enmec by the f'lber lrf 1n aub-
e witno-seoQ? (2) ·•hore defendant l o eon­
eoun ty l14blo f Ot- f oos e~rnc d by the shcr1tt 
1t of h• boae corpus od test t rtc.nn.~um on o. 
? 

I . 

sing upon this m ttor, it 1s well to b epr 
s t s were not reeovor able pt common l aw. and 
y ereaturee or statut o. St a te ex r e l. v. 

f!/7 , l . e . 37; C1ty of Groont1el d v. Pnrmor , 
, l.c . 211. 

The atg utee relating to the t axatlon ot costs show­
ing a el err 1n enti.On on the part of the J.-eg1slature to re­
l ieve the ooun 7 or state of uch eo.ats . 1n Section 3825-
R. ~. ~o . 1929 ~ ov1do: 

~ benev r anJ person shall be convicted or 
any er 1 e or mlsc.emeP.nor be shal l be a c1 judged 
to poy he cos t s , r ~ ~ cost~ tneurr~d on 
b1s pr r except f eoo ~r· boar ~ , sbnh se-;r1d 
bl !..__ etc .2!: P,Otmtz .. t' -- -

Soet1on 3826 , R. s. o . 1929 relnttng to coats 1n 
cnp1tal emsos , or where the ~oto~dnnt 1a sentenced to ~ 
pr1sonment in he Penitentir.rJ, s~ee1f1cally prohibits the' 
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paJDlGnt or costs 
same rule 1s fo 
the defendant is 
ja11. 

Giving 
ot ol l judicial 
Loe,1sla turc re~l 
this o.tt 1ce 1a o 
t o t he count y fo 
defonsc w1tnosee 
nble to ~ 7 the 

1ncw:wred by the defendant. Likewise . the 
d 1n . ect1on 392'1., dealing w1 th oases W'ho~e 
sen teneod to 1mpr1sonm.ont 1n the count., 

ed t o tbe doctrine tha t the "prime effort 
terp~etnt1on is to asc&rtD1n wbnt tbe 

y intended 1n using tho p rt1culal" l onguage" 1 
tbe opini on tbn t no coats are char s e•blo 
fees e rned by the sber1tf 1n subpoenaing 
where tho de fendAnt n.s convicted and un-

osts . 

II. 

s t :-om -,our letter that the defendant flled 
of habeas corpus d teat1f1eondum 1n a 

second de~ee der enso, and th t the defendant woe sub­
sequently eonv1e. ed. It the defendant bad been acqu1tte4, 
such tees ot the aher1tt . in sez-v1ng such writ would have 
beon chargeable o tbe Sl ote oz- count, under tbe prov1a1ons 
ot eet1on 3928 1 R. s. o. 1929. But the f!efondant baYing 
boen conv1cto <1, e sheriff must look to the c!efemant •nd 
no one else tor he recovory of costs incurred 1n aerv1ng 
t he writ. T!-..ere 1e no p:rov1.s 1on 1n this s~atc tor t he t axa­
tion of costs 1n hobeas cor pus msttera a t the oonclua1on ot 
h bens corpus pr eeed1nga . I t cannot be auccesofu1l~ urged 
t ha t the coats h ro1n must bo paid b7 someone. . ueh would 
fol l ow only i f t ere wel""e a st t ute ut hor1 z1ng tbe taxation 
ot such C'OS ts . 

u 9on the 1 ck of etgt utory author1t7 tor 
t xlng eosts 1n brbe~ s corpus t ter , the u nr emo Court (1913 ) 
in .t.x p arte llel s n , 25:5 Lto. 6'Z1 1 l .. c . 629, aa14t 
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"There be g a casus omissus 1n this St a te 
1ft ~egard to the ta~ot1on of coste 1n habeas 
corpus eoed1nge, this court connot , ex• 
cep t by t usurpo t 1on of power, tax the 
costs ber 1n aga1n&t tbo pet! t1oncr ot- make 
any OP4er 1n regor~ thereto. ~ ~ * ~ 

It 1a, t 
the eo s t- a or scr 
f l oon cum, unaor 
be pate by e!tbo 

.-..; ' HOV 1:; : 

i 
At torney General 

reforo, the opinion ot th1e o~t1ce that 
1ng the wri t ot habeas corpus ad test1-
be facts outlined in your letter, cannot 
the State or count,. 

I 
I 

Your a ve17 tMlly, 

FRt,1fKLIN ... . R•.A'1All 
~~eistnnt Attorna,y General 

F1.B : FL 


