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SHERIFF FEES - County not liable for defense costs in subpoenaing

COSTS -

-

Prosecuting Attorn
lMaclson County
Fredericktown,

Dear Sir:

opinion, which

witness or serving writ of habeas corpus ad testi-
ficandum when defendant is convicted.
|
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FILED.

We hs request of April 19, 1935 for an
t is as follows:

"Fleas me your opinion to the follow-

ing relating to payment of costs

the « le for services of the sheriff
witnesses for the defendant,
when defendant 18 convicted and unable
to pa costs and is committed to the

"Suprosé¢ that the defendsnt was being triet

for degree murder, He flled a petie
tion a Writ of Habess Corpus Ad Testl-
fiea to have a witness brought to court

od and the dofendent convicted, Un-
der the sbove quoted section should the county
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#2 - Honorsble Melvin fnglehart

peay the [sheriff's fees for producing the
witness under the Writ of Habess Corpus?
Thanking [you, I remsin,”

Your orinion presents two cuestions: (1) ‘here de-
fendont 1z convylcted, ané ls uneble to pay the costa, is
the county lisile for fees eamed by the aheriff in sube
proenaing defenge witnesses?t (2) there defendant 18 cone
victed, 1s the [county lisble for fess enrned by the sheriff
in serving = it of hsbhems corpus ad testif'lcandum on &
defense witness?

I,
i.iabia-i of county for costs incurred

by cefedcint, where cefendsnt 1s subse-
ﬁnﬂz mvicmdq

when psgsing upon this matter, it is well to besr
in miné that ¢fsts were not recoverable ot common law, and
today are nurely crestures of statute, State ex rel. v
¥ilder, 197 Moy 27, le.ce 37; City of Creenfield v, Farmer,
185 ¥Moe ppe s leCe 211, '

ihe statutes relating to the taxatlion of costs showe
ing a cleer intention on the part of the iegislature to ree-
lieve the county or state of such costa, in Section 3825,
e "o Moe 1829 pr ovide:

"vhenever sny person shell be convicted of
or mlsdemesnor he shall be ad judged

cos ta, end %a&g incurred on
except fees %%r oar:, shellibe paid

Section 3888, Re S Hoe 19290 relating to costs in
cepital cases, or where the defendant 13 sentenced to lme
orisonment in the Fenlitentiery, specifiecally prohidbits the
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#3 - Homorable Il#lv:.n inglehart

payment of costs incurred by the defendant., Likewise, the
same rule is fo in Section 3827, dealing with cases where
the defendent 1s sentenced to Imp iaomont in the county
Jell,. '

Giving heed to the doctrine that the "prime effort
of 211l judieisl terpretation is to ascertain what the
Leglsla ture reaslly intended in using the psrticular lenguage®,
this offlce is of the opinion that no costs are chargeable
to the county for fees earned by the sheriff in subpoenaing
defense wltnesses where the defendent wes convicted snd une
able to ray the costse.

petition for writ of habeas corpus ad testificendum in =
second degree rder case, and thet the defendant wes sube
sequently convicted, If the defendant had been acquitted,
such fees of the sheriff. in serving such writ would have
been chergeable to the Sgate or county under the provisions
of ection 33238, R. 3. los, 1980, But the defendant having
been gonviected, sheriff must look to the defendent and
no one eélse for the recovery of costz incurred in serving
the writ, There 18 no provision in this Slate for the texs=
tion of costs m‘hubou corpus matters at conclusion of
habens corpus p dingse It cannot be successfully urged
that the costs herein must be pald by someone. Iuch mgd
follow only if there were s statute suthorizing the tsxation
of sueh costse

It -me s from your letter that the defendant flled

Comnent upon the lack of statutory suthority for
texing costs in & hebens corpus matter, the '‘upreme Court (1013)
in ix perte Kelson, 253 lo. 627, l.c. 629, snid:
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#4 - Honorsbls ¥

"There be
in regerd
corpus
cept by ¢
costs her
any order

lvin tnglehsrt

ing & casus omissus in this State

to the taxation of costs in habens
edlngs, this court cannot, exe
usurpation of nower, tex the

in egainst the petitioner or mske

in regard thereto, # =» = "

it 1s, therefore, the ovpinion of this office that
the costs of serying the writ of habess corpus ad testie

flesndum, under
be pald by eithe

4 PPROVE.: g

he facts outlined in your letter, cannot
the State or county,

Yours very truly,

FRANKLIN £, REAGAN
fsslistont Attorney Gencral

Attorney Genersal
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