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) Form of ballo t for b ond election , substantial 
) compl iance with Section 7219 , R. S. Mo . 1r2~ , 
) 

December 10 , 1935 . 

FILED 

senat or A. H. Druner t 
and 

r . illiam riarton 
JonesburJ , . ..1~ souri 

1entle ~en: 

"'his is t o acknowled:;e receipt of your let ;,er 
of December 2d , 1935 , in which you request t he opinion 
of t~is 1~epartment on the quest ion therein submi t ted. 
Your letter is as follor~s: 

'Jonesbur~ ori~ina' lJ incor porated 
as a v~llaJe held an election 
.;,a turday, ' .. mder provisions Sec . 
7218 , rl . ~ • . o . 1929 , for t he r r pose 
of votl~ bonds for the erect ion of 
a co~~unit; center building to mee t 
a ft'ede:nal 6 rant under .. . P. •l • 
l'he proposi tion car •icd, and uonds 
wi 11 be issued . 

" e are r~itinv to inquire if the 
for m of ballot as set out in ~ec . 
7219 , ' Por increase of debt --yes ; 
4or increase of debt --no ' changed 
for sooe re son b.~ the .:loo.rd ot 
.rrustees of Joneebur e; as fol1otrs : 
' ~or t~e uond Is~ue-- x os ; For the 
Bona I sue--No t is a s bstantlal 
c o .. pliance with Sec t ion 7219 • ,. 

o . 1929, so as t o be 1e.:;a1 . 

" ' noff icial1y speaking the issue to 
i scue bonds carried by seven votes 
over the two thirds majority needed 
to vote bonds . 
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"xhibit A is the bal lot that was 
used . " . .xhibi t B is the ballot 
sugJ est ed as proper . but since the 
election was eld us1Il6 .~:rxhibi t A 
as t he official ballot the question 
arise s as sug~ested above . " 

Section 1219 ~ Hevised Statu'tes of Uissouri , 1929 , 
provides as follows: 

~The council, trustees or other 
proper officers of such city , 
town or villag~ shall prepare . 
and cause to be printed ballots 
to be used at such election, which 
shall ~e in the f ollo\rlng form: 
' ~or increa se of debt--Yes: ' ' For 
increase of debt--No;' the former 
of whioh shall be taken as a vote 
assenting to such increase or 
debt . and the latter as dissenting 
therefroiD,i. • 

At t ached to your letter. marked Exhibit "A" . is a 
form of official ballot used in the ~lectio~ or November 30, 
1935, in which the ballot provides:~r the J ond Issue--Yes; 
For the ~ond I s sue ~-No." It is apparent that the form 
of the ballot does not follow the form as set forth in the 
statute in Section 7219 . supra, wherein the statute says that 
t he ballot shall oe in the followi ng form: " i'or increase of 
debt--Ye s;" "For ~ncrease of debt--No;" 

If the statute had provided that no ballot could 
be counted except ~ t be in the prec1se ' form therein set forth 
or t he statute con~ained words s~owing that t he provisions 
as t o the form of the ballot were mandatory. it would then 
be clear that if the ballot as set forth in the statute wa s 
not used the election would be invalidated. .e do not find 
any provisions in this statute which make the statute manda­
tory . 

' 
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The cases hold that where the sta tutes merely 
provide that cer tain ballots shall be used and .do not 
pre scribe wba t r e s .lts shall fol low if they are not used 
the statute is directory, and the test as t o t he legality 
of the ballot i s wtiether ~r not the voters weye aff orded 
an op, ortunity t o express , and that they did fairly expre s s, 
their will . Sanders v. Lacks , 142 . o •• 1. c . 263; 
dorsefall v . School District, 143 uo . tPP• 541 . 

In the case of State ex rel . City of Lemphis v . 
Hackman, 202 s . , . 7. 273 10:0 . , 1. c. 699 , the court, in 
discusang the question as to the f orm of a ballot 1n a 
bond election , had this t o say: 

"I t is contended that the f orm of t he 
ballot used at the election did not 
conform to the law . Section 9546. 
Revised! statutes 1909 . provides that 
the ba~lot t o be used at elections 
of thid character sha l l be in the 
f ollowtng form: ' For increase of 
debt . Yes . !or increase of debt . 
No .' f.he notice of t his e l ection 
and the ballots used at same were : 
' For I~urring Indebt edness . Yes . 
~or Incurring Indebtedness . No . The 
~ormer of which shall be taken as a 
vote a ssenting t o increa sing said 
debt and the latter as dissenting 
t herefrom. ' 

"Tho question confrontin¢ us here 
is as t p the nature of the statute . 
If dire~ory . then the form of ballot 
used was in substantial compliance 
with t he l aw , otherwise not . The 
.:;eneral rule on this subject is that 
where a statute provides specifical l y 
that a pallot not in a prescribed 
f orm s~ll not be counted. the statute 
is mandatory and must be enforced; but 
where it merely provides that certain 
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bal l ots shall be used and does not 
pre sc»ibe what resul ts shall fo l low 
if they a r e not used, the s tatute 
is di~ectory. and the test as to the 
legality of the ballot is whet her or 
not t~e vo ters were aff orded an 
op~ortunity t o express and that they 
did fairly express their will. ( Sander s 
v . Laoks , 142 · o . 1 . a . 263; Horsefall 
v . School )1st., 143 Uo . !pp . 541. ) Here 
the s~a~te simply prescribes a certain 
for m of ballot , but does not declare 
what nesulta will fol low if i t is not 
usad . The statute, therefore , may be 
r easonablJ neld t o b e directory . In 
s tat e ex r el . v . ~touffer, 197 s. J . 
(.•o .. ) 1 . c. 251, the ballots u sed did 
not conform to the r equirements of the 
sta tute, out, as in t he ease at bar, 
si ~ply provided that a certain for m of 
bal lot Should be used without prescribing 
that none other should be counted. That 
statut~ was hel d to be directory." 

From the above and foregoing authorities we are 
of the opinion that the provisions of Section 7219 , R. s . Mo . 
1929 , are not mandator y but dir ectory, and that the ballot 
used i n the instant municipal electio~ , being in substantial 
confor mit y t herewith. the bonds auttori ~ed , insofar as 
dependent upon the for m of the ba l l ot, are l~gal . 

APffiOVED : 

ROY McKITTRICit 
Attor ney- General 

CRii :EG 

Very trul y yours , 

COVELL R • HEW! T~ 
Assistant Attor ney- General 


