
(1} 
CIRCUIT CLEnK: An ac on to recoTer shortage of circuit clerk 
which occurred more t n three years prior to date Statute of Limi­
tations began to run is barred by Statute or Limitations. 
(2} Circuit clerk who has failed to pay all money for which he is 
accountable is ineligi le to hold any office of trust or profit in 
this state . 
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Jla7 13, 19!5 .. 

\ 

Ron. Elrtn s. Dou as, 
Prosecuti ng Attorn 7, 
Pol.k count7, 
Bolinr, Jlissouri . 

Dear Sir: 

Thia will acknowledge receipt ot your letter re­
questing an opinio trom this ottice which rea4a aa rollowa: 

I 

"llr. Je 
(Polk) 
pay tha 
been pa 
oount7 
lat, 19 
1934. 

ae House has sued tbia Count:r 
or $10•1.67 a~leged to be bact 

he is en~itled to but has not 
d, as Circuit Clerk or the 
or the te.ra b86iDn1ns January 

and expiring December 13lat, 

'"!'hi• a t is brought on the t heQ%7 that 
when he ent i.Dto otttoe th.e salar:r he was 
entitle to was figured on a population 
in this ounty o~ 38,110, which waa fi~­
ured by ultiplJiDI the preaidentia~ vote 
in 1918 7 0; but that after the election 
in 19S2, .ult1plJ1ng the presidential ot 
that ;rea b7 & the population ot the count;r 
would ex eed •o,ooo. That during his 
tour yea ter.a he was patd a aalar:r ot 
$2,000. baaed on population· ot leas than 
40,000, hen in tact tor the last twent7-
tiYe aon ha ot hia term hi was entitled to 
a aalarr ot ta&OO.OO per ;rear becau.ae the 
populat1 n at~er the election in 1952 waa 
in exoea ot •o.ooo. 
"I baTe tu41ed the 4ecia1on ot the Supreme 
Court in the case o~ Stat• ex re1. Ta. 
Hamilton 282 •o. 608, 260 s.w. •aa, and 
apparent 7 • House ia entitled to Judpent 



Bon. El Tin s. Dou aa 

baok salary. HoweTer, I haTe 
thought that the Supreme Court 
g in deciding that case aa it 
nd our County Court wants ·the 

Court to baTe another chanoe at 
a~1on betore it pays h1a. 

"In o ection with his claia tor aal&r7 
we ha this aituation in hia otr1ce. 
On Ka 5th, 1931. The Paraere State Bank 
ot Bol nr tailed and llr.- House had on 
depoai as Circuit Clerk about $1259.00. 
soon a erward he atood a auit on a 
450.0 cheek he had written against the 

aecoun which the payee had held an un­
reason ble length ot time, and won hie 
case, hereby relieYiDg ht.aelt ot that 
much o his loas. He later put $125.00 
ot his own tunda 1Dto the Circuit Cl~'a 

• This leaTe~ a balance ot 68l 
• Bouse ia short in h1a ott1ce 
, Which he has not replaced atter 
iration of tour years tr~ the 
loas. .. 

"The c unt,. court has taken the position 
that a nee the clerk ia 1n a burr, tor 
h1a mo e7, theT are in a hurry tor the 
Clerk o straighten up his acoouat. We 
haTe n wa,. ot knowing without an audit 
to , wh the various tunds the Clerk holda 
belong to, nor whether he owea the 
Count,. a~ money as a result or the lose 
that h hasn't ~ocounted tor. 

"I pla 
then t 
up an 
counte 

to tile a demurrer to hia petition, 
e time to plead. K7 idea is to set 

qui table answer in the nature of a 
claim, asking the court tor an 

tng bT the clerk, and that hia o~ioe 
ted to detem.11le the exact Ulount 
Clerk's shortage. 

"In th eYent an au4i t is made a.nd the 
exo.ot ou, ot ahortage ot the Clerk in 
hie ac o'QJlte is dete1'Dline4, what ia the 
op1n1o ot your department as to the proper 
remedT to oaapel the Cle~k to replace the 
lou? I am asallll1ns that there ahou14 be 
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no q estion but what the Clerk la 
pers ~7 liable tor the bank loaa, 
and has neyer denied his 11abilit7. 
The c er.t•s tun4a constat ot tiline 
teea eposited with h1a on institution 
ot oi 1 auita b7 1itigants, tinea 
oolle te4, it an,-, teea earned, etc. 

It we unde 
to know what is t 
Circuit Court to 
audit ot his boo 
in your letter t 
in a bank failure 
attent101l to sect 
to1lon: 

ireuit Court oonYen .. on the 27th 
11a7 and 11r. Bouse' a .aui t agai nat 

wat7 '-,;ta returnable on that cia,-." 

stan4 70ur question correotl,-, you desire 
e proper r~ecl7 to compel the Clerk ot the 
lee good a ab.ortase in h1a otti ce it an 
&howe that a ahortase exiats. You state 

t the loa• about which you inqu1~~ ooeurred 
on May 5, 1931. we theretore call rour 
on 863, R.S. llo. 1921, Which reads aa 

~wit n three years: Firat , an action 
agai t a aheritta co~oner or other 
ottic r, upon a liabil1t7 incurred , 
b7 th dolng ot an act in h1a official 
capac ty ancl in Yirtue o~ his ortice, 
or by the omission of an ott1c1al 
duty, including the non-pa,..nt ot 
money collected upon an execution or 
othe 1ae; aeoond, an action upon a 
statu e for a penalty or forfeiture, 
where an action is g1YeJl to the parly 
aggri Yed, or to such part,- and the 
state " 

'he above , it 1a the opinion ot thia depart­
ment that an acti to reooYer a shortage ot money owed by a 
oireuit clerk, wh ch shortage accrued more than three years 
prior to the date When the Statute or Limitations besan to run, 
would be )arn4 b the Statute or L1m.1 tationa. 

You atate hat llr • .Tease Bouae waa Circuit Clerk or 
your count,- t:o~ t e term beaiDning .ranuary 1, li31, and 
expir1ns December 51. l~M. The roster or count7 ottioere 
compiled b7 the S cretary ot State ahowa that Mr • .Tease House 
was electect in No ember ot liM to auoceed h1maelt aa Circuit 
Clerk and that he is· also ex officio Recorder ot Deeds. e 
direct ,-our atten ion to Section li ot Article II or the 
constitution ot K aaouri, which proYidea aa tollowa: 
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at no person who is now or 
y her eaft er beco~e a collector 
recei ver of public money, 
a s sistant or deputy of such 

llector or r eceiver , shall be 
i gi ble to any office of trust 
profit i n t he State of Missouri 

der the l aws t hereof, or of any 
icipality t herei n , until he 

all have accounted for and paid 
er all t he public money for · 

w ioh he may be accountable. " 

It is t hereto e our opini on that a circuit cl erk who 
has tailed to accoun tor and pay o~er all public money tor which 
he is accountable is ineligible to hold any ottice of trust or 
profit in t he State t Mi ssouri, and if such clerk is elected 
to and attempts to h ld an office of trust or profit in this 
state, he would be s ject to be ousted from office by t he proper 
procedure. 

Very truly yours , 

J. E. TAYLOR , 
As s istant Attorney- General. 

APPROVED : 

JET/afj 


