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DOJJlD oF BARBIR E MIIERS: Me¥ eaploy m1n1ater1al aaaistanta. 

Augua~ U , 1935. 

Hon. J. rrant DaYi.. "resident 
Barber a ' 8~&\e &oae4 of txaainera 
618 R. A· long Bui~ding 
xanaaa OitJ, Miaao~l 

near Mr. Dt.Yia: 

Ackno•ledgaent ia aade of JOur oral re~ueat for an opinion 
of \his office relit1Ye to 'be power of the Board t o emploJ 
aaaiatants •~ as t mate poaa1ble the enforcement bJ the Board 
of Chapter 103 R. • lliaaouri 1929. You called p&l't1cu1ar a tten­
tion to tbe rulea !fd regulations which h&Ye been promulgated 
bJ the Board with t e a pproYal of the St a te Board of Heal th, con­
aiating of aoae to teen rules, direo~e4 to the aaintenance of 
aanitary conditions in barber ahopa, haYing in Yiew the elimination 
aa far aa poaa1ble of contagious and 1ntect1oua diaeaaea. You 
haYe also directed ~ttention to House Bill 117 &do ~ted bJ the 
58~h General AaaeablJ and approYed by the GoYernor to becoae 
a ffeot1Ye August a? 1935. Tbia Bouae Bill 1a a r eenactment of 
3ection 13524, elialnating the proYiao heretofore attached to 
that section and re~ing: . 

•Rronded thia chapter shall not apply 
to c ties or towns in thia sta te which 
now Ye or hereafter may h Ye a population 
of l•s• \han fiYe thouaand inhabitants.• 

It i a Yery apparent that bJ the elimination of \bia 
proY1ao thia Chapter baa becoae general and •111 be effectiYe 
throu bout the eta\' of Miaaouri 1n .Yery Yillage, town and citJ 
placing barbers in 'o • eleYen hundred add1\1on&l coamunitiea under 
tbe Jurisdiction of the Board. baYing theae prel1ainary facta in 
aind we eh&ll direct our a ttention to the solution o f the question. 

An ex.-dna~ion of Obaptez 103 reYeal a that there 1a no 
apec1f1c atatutorr •utboritJ for the h1r1 of any deputies 
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and aaaia~anta or 
one etenograpber • 
aon~h. seo~ion l 

ployeea of &DJ kind or character other than 
ae aal&rJ eh&ll be One Hundred Dollars per 

•• 
tbia bel 

Y1a1ona of tbia act 
the duties placed 
requ\re the eaplo 

the caae •• auat turn to t he general pro­
to determine if poaai tle whether or not 
on the Board are euoh aa aay ree.sonablJ 
nt of aeaiat ante. aec~ton 135as proYidee 

1n part: 

•4 ard of exaalnere, to conaiat of 
thre persona, ci t izens of ~his atate 
for t leaat three J e&ra prior to 
thet appo1ntaent, i a hereby created 
to c r ort t he eurposea !!14 12. enforce 
~ roY1s one of this chapter . • • • i 
Sai board ahali": ;m the approY&l of 
the t ate board of health, preaoribe 
auch sui t ary rules a a 1 t may 4eaa 
nece ·aary, with particular ref er ence to 
t he reoautlona nee ssazy to be e ployed 
to p eYent the orea~1 and apreadtng 
of i f ec tious or contaatoua diaeaaea. 
A co y ·ot eucb rules shall be tuzniahed 
each p~rson to who a certificate of 
r eg1 tra tion or per mit 1a granted..• • •• 

Section 1 534 proY1dea that 1t shall be a aisde eanor 
to Yiolate any pro• aion of the Chapter •and the board ah&ll 
procoed aga1nat &ll such per aona. • 

Generally speaking, t hi s Chapt er aakes it unl awful 
to follow •he occup tloa of barber in \llta St ate wU&hout a ceJ'­
t1 f lo te of reg1 atr t1on. s ection 1~523. 

I\ t a req ired tba t four pub~ic exami~~ions be held 
each J ear after due newapapez notice. section 13536. 

The Board 1a required t o collect the sum of Two Dol lara 
·per r ear from eaoh arber prt ct1c1ng h1a occupa:tton upon 
application duly e. Section 13527. 
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Seot1on 135~ pr .. oribea the qualification• of 
appllcaata fo~ exaal a tioA and r equlrea the Board to examine 
on deaignated aubjeo a and admi t thoae qua l1fJ1na. 

! he Board 1a ~equtred to keep a reglate~ of all 
apprentice• and to 1 oenae thoae barber aohoola wbtch are 
qual i f ied. Section 3529. 

the Board mu t fuzatab cert1f1oate of r egiatration 
to all thoae entitle thezeto •bleb muat be tept 'in the place 
of bua1neaa. Seotio 13530. 

The Soard 11 authori zed to r e•oke oertiftca tea of 
re t etration upon th• oond1t1ona enumerated. Section 13532. 

fhua • e aee II&DJ · dutiea are iapoeed upon the Board 
which i a co poaed of tllree •• era. !heJ are requi~ed • 
enforce the rulea &D• reeulationa and the at atutorJ pro•talona 
reapectl the oper a.tona of barbara. It would appear \hat 
wt tbout queation th1a ia a auper huaaa uaigDaent for three 
aen. Tbe ~egialature placing theae nuaeroua and Y&rled dutiea 
auat ha•e raa&iaed t4e iapoaaibilitJ of performance aolelJ 
thro h the ac t1•1 t1 • of the aembera of the ard. Aaaiatance 
of ao•e k1n4 or char ter l a &D abaoluta necea1lt7 for the 
efflclent ada iniatra ion of the law. Wblle lt la true that 
the 41acretlon 1 t otlone of the Board auoh, aa the adalttl 
of ne• praotltlonera t b regl atratton and the reYocatlon of 
t he oert1 f 1catea for cauae aay not be del egated to otbera, 
at1ll that i a but a mall portion of the dutlea which are 
placed upon tbe boar by thia l aw, and lt ia a recognized 
rule of l a• that a t atert&l dutlee ma7 be delegated to others. 

In the c aae ~r State ex rel . BJbee ••· Haot ann, 
202 8. W. M , tbe Su~eae Covzt b ~anc had for 4eterm1n&t1on 
tbe autbOr1tJ of the St ate Board ot Equalisation to ••ploy 
a atenograpber to a~-1at the• l n the peztor.ina of their 
·~•tutory dutlea. In thla case the Court in authorising· the 
employing and paring of auoh aaa1at anta atate4, ~ . o. 65 : 
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•Baa the atate board of equa1iaation 
auth()ri t7 UDder the 1aw to eaplo)' a 
ate*grapher at the expenae of the 
atat ? If auoh bouc1 of e ualization 
(her 1nafter, for bzeYitJ, o&1led 
ai•p 1 tbe board) baa any aucb authority, 
thia authority .net be botto .. d on ao•e 
eta~te . ror it 1a funda•enta1 tbat 
no offtoer in tbta at ate can p&J out 
the gn•r of the · a tate, except purauant 
to a atutort authority authoriatng and 
warr nti aucn paJ ent . Lamar fp. 
va. amar, 26.1 o. 171, 169 a. 1 . 12, 
Ann. cas. 19180, 740. I!Ut 1 t ia &lao 
wel1•aettled, 1f not fundamental, 1a• 
tha t •heneYer a dut y or power ta oon­
ferr 4 b7 sta tute upon a publ ic off icer, 
all eceaR&rJ authority to mate auch 
powe • fullJ off 1caotoua, or to render 
the erformanoe of auch duties, ef fectual 
t e c Dferrec1 bJ 1 pltc t1on. Hannibal, 
ate., Railroad • · County Court, 36 o . 
~03; • altar •· Linn co., 71 Mo . 650i 
•bel ey • · Lyncn, 95 ao. 487, 8 s. 1 . 

43 • • 

00 cb bel true, it ta urged that, 
a1DO• the at a tute wntch deftnee the duties 
of the · oard proYldea tb&t it 7 •t.te 
all~Yidence tt y deem necessary , • it 
t oll wa by nee asary 1apl1oatton tha t a 
ate grapher may be eaplo)'ed to take and 
tran orlbe the ••1denoe which he board 
deea neceaeazy to be t aken. e tb1nt 
thi a contention at be euata1De4, • • •• 

fbl a rulii la a ffir med 1n the oaae of St a te ex rel . 
lleal a ••· Bactaan, 7 8. I . 2?1 . 

Aaother a plication o~ tbl a rule is found 1n the oaee 
of Heaan eonatructt CoapanJ • • · LoeYJ, 179 Ko . •ss. In tbla 
oaae the plaintiff ~d 1natltute4 aet t on on a apeolal tax bill 
which the plaintiff onten4ed waa Yo14 b oauae the Preatdent of 
Public orka 414 not peraonally coapu'e &n4 leYJ tbe tax. !he 
ordinance and ob&rt pro•1a1ona proY1de4: 
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. •tbe pte•i4ent of t he Board of Public 
Iapro• nta ahall oo pute the coat 
tnereof and leYJ and •••••• the aame 
•• a •! eoial tax aaainat each lot of 
ground char eable therewith• • •and 
ahall ate out. Dd certify to the 
coapv ller, on beh&l f of the contractor, 
billa of auob coate and aaaeaaaent 
accor 1 11, • • ••. 

!he Preaident of thl Board did not aake the calcul ation• on Which 
~he t x bill 1n ~ue~t1on ••• •ad• out, did not know the coat of 
tbe wort or the ~ontaae to be ta~e4, did not figuZe out bow much 
the Def ndant•a pro~eZtJ waa liable for, but &11 of aueh wort waa 
done by one of hie ppo inteea, 1 . o. 461 . !be cour1 etate4 1 . o. 
467: 

•the wQrt that ••• done by the olert wae 
not aa unl awful 4el ation of power of the 
preal nt to the clerk. fhe •ork done 
bJ the cl erk conala ted of the phyaio&l act 
of •r\ 1 the t ax bill, and tbe 4o1ns of 
a YerJ a1~~~ple a 1n a.r1 tuetic. fte aua 
requir~d to be don~ ••• th1a: the coat 
of the work c.aoUDt1ng 19, ~28 . 65 ws.e 
w be d1aUibu'ta4 aga1nat each lot of 
proper~y abutt1ag the 1apro•• ent in the 
propor~ion tbat the frontage of each lot 
bore tQ the tot&l front s e of &1.1 the 
proper~ &butt1n the 1•pro••ent. TJae 
ordtn oe 1taelf preaorlbed tha t the ooat 
ahou14 e eo d1atr1bute4. The total 
front e of al l the property abutting the 
1mpro• ent •• 4932.57 feet and the total 
front e of the defendant' • property ••• 
~2. 50 eot . Hence the aum to be done waa 
wnat l 

Any ol boJ coUld 4o that aua. 'lhen 
the ol k d14 tbe flgur1ag and wrote out 
~he reaUlt on a abeet of paper, lt 414 not 
oonatit t e a apeol&l ta~ bill . ~t the 
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1DI~&Dt t e pree14ent of the board eigned 
h1a naae o the paper, it beoaae a apeo1&1 
tax bill , and eYerythin~ written &boYe hie 
name beoa e hie off1o1al act, no aatter who 
had writt n 1t. 

In the ye y nature of t~i a thia muat be 
true, eapeci&llJ &a to an office like tha~ 
of prea1d•nt of the Board of Public IaproYe­
aenta in • large city lite St . Louia, where, 
in &4dit1tn to his other aan1fold dutlee, 
he baa to issue annually more apeci&l tax 
bills tba he could write out by biaaelf. 
To 1lluat ate: In doition to all 1apro•e­
aent tax bi 4la, aeotion 29 of article 6 of 
\be city Qbarter vro~ ide• tor sprinkling all 
the atree~s of St. Louia, and aaaeesing the 
coat theriot against al l property fronting 
or border ng ou the streets aprintled, in 
the pro~o tion tbet each lot beara to tba 
to~al frontage of all lot• tha t border up~n 
the atreets s ;rinkled. Practically tbia 
requirea • special tax bill to be issued 
eTtrJ ye~againat eYer y lot in the city. 
It 11 app ent tha t no officer ooul4 reaaon­
ably be e ectec1 t o coapute, aaaeas and leTJ 
a nd mate ut aJ.l the tu billa tha t are 
neoeasary for th1a purpoae alone , eYen if he 
had no o t~er c1ut1ea to per tor•. The framera 
of the l&t t.new no an could do all auob wort 
per aonal~, and they suet haYe intended a 
aenaible nd rational and practical oonatruot1on 
to be pl e4 upon the law, and to h&Te &nt1-
o1pa ted t t the courta coUld not follow the 
letter of the law, if tt 4• the law 1apo~s1ble 
of exeout~on, but would conatrue the law 
aocordtug to 1ta ap1r1t and purpoae.• 
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s o 1n tbe tnat nt case the fr amers of the Barber ard 
Ac t knew tb t thre eD oould not do all of the work required 
ot theA personally, and they s t have inteuded that & aenaible 
and rational conatr otiou be pl aced upon the act. zapeci&llJ 
auet thls be true . 1~ Y1 t,f t be r ecent enactment or the 58th 
Gener al Aseembl y ._g eatl y. e x"endi t he Ol• t1ea of the member• 
of the board in 1no easing t be aoope of their work. 

l bile we bel ieve that under t be forego1 authorltte• 
• • ay correctly reach the conclueton thut the leg1 sl a tuze 
iuteuded t hat the BQard of Barber .xa~iner& e ploy suob aaatstant• 
aa i s necessary , • • bel ieve th&t t here are bdd1tional reaeone 
t or our view of t btJ leg1ala t1 ve 1nter.~ tton. 

The t 1rat 
Examin~r s waa made 
page 44, La• • of Kl 
follows: 

appr opria t i on ade to t he boar d of Harber 
J the 63rd General AssemblJ ae found a t 
eour1 1925. Th1e approprta~ion r eads aa 

11 !he~e ·18 hereby ppropr1ated out • 
of the sta t e trea Ul'J , ocarge&ble to 
the neJs collected b7 the state ooard 
of b rber examdner a the a of t wenty­
tour tbouaand ( 24 , 000. 00 ) dollua 
t o d_.fza.J the e zpenaea of aala.riee of 
the ~mbera o f the board, the paJ of 
depu~1es, the pay of one atenograpbe~ 
&t a aaJ.ary of 100. 00 per month, 
tra~llng expenaea, rent , off loe 
expe ae an4 n11 other e xpense incident 
to • enforce nt of the 1 .. rel&t1ag 
to t~e 1napeot1on of barbara, for the 
1eo.r l l935 and 1928. • 

&Yery ye~ tbere&.tter the ar.ppropri a tton to the l)o&r4 
of uarber xam1ne=r- s included an 1tea for deputy barber 
exa inera. r or e ple aee La•a of Missouri 1929, page 30, 
La•• of taaouri 19 , page 117, L .. a of U1aaour1 1933, Pas• 92. 

i t 1e to be noted tbjat the 1933 leg1al a ture &ppl"oprtated but 
8. 550. 00 for the ~ ent of per die• or t he board aembera, 

nec~ aaary e• ployeea, stenogra~hera and deputy barber exaainere. 
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Bo•e•ez , 1n Yie• of the expansion of the j urtadlctton ot the 
Boar d of Barber Exa tnere the 58th ueneral Aaaembly appropriated 
tas,ooo.oo •tor the pez 41e• or the board ae oera and other 
n6oeaaarJ e.ployeee an4 t he aalari ee of atenoarapher and deputJ 
barber e saat ner a.• fhla figure •aa reduced bJ the GoYernor to 
t24,000.00. 

fhta i a e~atantlal eYidenc e that t he Leglelature 
real i s ed the a~d1t1~nal dutlea pl oed upon the Board by the 
change of the aot 1~ 1935, aak1~ proY1 a1on to% the payaent of 
additional eaployee~ which would be required for tbe efficient 
enforcement of the ~ot of the Board of Barber Esaalnere. I t le 
of couree axloa&tlc ths t le 1alat1Te oonatruotion le perauai\Ye 
in the lnterpretati~n of &nJ aubat ant1Ye enact ent and we bel leYe 
tha t the l eg1al a turd baa plainly 1nd1oated tbat t b ia act l a to 
be &iYen a reaaonab~e and practical inter pret t 1on in Yiew of 
t he du\ i ea imposed, land that such lntor pret tion permi ts and 
author t r ea the e pl ~yment by the ~d of B ~bor lxamtnera of 
a .ufftoen t number qf e ployeea to eftloiently oarry on the 
duties i mposed. I 

Ov!IClLQSI O , 

It t the~efore t he opi nion of th1 e office that t he 
Soaz·d o f Bt!.rbel' E:xa.~1nera is aut hori zed and empowered to ea;.>l OJ 
a utf1o1ent number of minister\ seiot~ta t o enabl e the 
noard \ o e!!1c1ont lyl and eoonomioallJ enforce the proT1 s1ona of 
Chapter 103 R. s. U1~Rour1 1939. 

APPROVED: 

J OHN W. HOFFMAN, Jr., 
Acting Attorney Gene~al 

HOW:MK I 


