COUNTY FUNDS: Transferring of county funds from
one fund to another

June 27, 1935

FLLED

Hon. Elliott . Dampf
Prosecuting Attorney
Cole County

Jefferson City,lilssourl

Dear Sir:

This 1s to acinowledge your letter dated June
24, 1935 as followss

"I would like to know whether a
county court can transfer the

money in the esinking fund to
another fund, or whether the money
can be used for another purpose,
such as the bullding of a new jall,"

Your letter does not contaln sufficlent facts
upon which we can intelligently base an opinion, A
request for an opinion should contain facts so that nothing
1s assumed when answering same, Hence, we only answer
your letter by citing you the applicable statutes and court
decisions on the transferrin: of from one fund to another,
as you have not apprised us as to what sinking fund 1t 1s
intended to transfer the money from, or whether or not the
money 1n said sinking fund is no longer needed for the
purpose for which it was raised, so that we can not assume
these two major premises in writing this opinion.

There are two statutes in Missourl that besar on
the question of transferring of funds and same being in
pari materia, to-wit, Sections 12167 and 12168 H, S. io.
1929,
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Section 12167, supra, provides as followss

"Whenever there 1s a balance in any
county treasury in this state to the
credit of any speclal fund,which 1s no
longer needed for the purpose fow khich
it was raised, the county court N
order of record, direct that saild 1~
ance be transferred to the credlt of
the general revenue fund of the ecounty,
or to such other fund as may, in their
judgment, be in need of such balance,"

Section 12168, supre, provides as follows:

"Nothing in the preceding section shall
be construed to authorize any county
court to transfer or consolidate

funds not otherwise provided for by law,
excepting balances of funds of which the
objects of their creation are and have
been fully satisfied.”

The above sections were before the Supreme Court
(en bane) for consideration on a question similar to the
one contalned in your request in the case of Decker v, Diemer
229 Mo, 296. fie quote from said declsion beginning at

page 3353

"Learned counsel for appellants maintain
that there were only three ways to ecreate

a fund for bullding a courthouse - one, a
sale of bonde voted by the people; another,
by dirpct tax voted by the people - both
as provided by the Constitutionj; the other,
a petition by the prosecuting attorney and
the county court to the circul$ court and
an order by that court adjudging the levy
necessary and lawful under the Cottey Act.
Contra, counsel for the respondents maline
tain that there 1s stlll another legal way,
vig., under the provisions of Revised Statutes
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1899, sections 6723 to 6729 inclusive,
supra,(these two sections 12167-12168,
respectively, H, S, do, 1929) the provisions
of which we have hereinbefore set forth,
They say that if the county has the money

it need not borrow or levy special taxes

by a vote of the people, but may act sen-
sibly using its funds on hand for such
legitimpte county purpose. At this point
counsel cross swords on another proposition,
viz.: Respondents go a step further and say
that suprpluses, not used or needed for the
purpose for which the funds were apportioned
and appropriated by the county court from
year to year, may be gathered into a courte
house fund and such a gation may be con-
strued as the 'sufficient funds in the
county treasury for that purpose' mentioned
in section 6723, Counsel for appellants
deny that, They say that such funds are
'sacred' and must be carried forward from
yeay to year to be used as oricinally
appropriated so that the so-called surplus
should used to reduce the current tax
levy for ecounty purposes and not for
ilding a courthouse, In thls comnectlion
by virtue of diverse interpretations, both
sldes confidently rely on the statutes
relating to the transfer of funds,# # & «"
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"ie shall not write the law so that county
courts may make excessive levies for count
purpogeg for the very purpose of evading t
statutes and ereating s surplus to bulld a
courthouse ,thereby, under the seeming forms
of law, evading the spirit and intent of the
law, We have already disposed of the features
of this case in that particular, and shall
proceed to determine the question now up by
assuming that the levies were honestly made
from year to year, and that the surpluses
were honestly accumlated as indicated,
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The bald question then 1s: day a

county ecourt transfer a surplus

and divert it from & fund,having a
designated and given purpose, teo
another legitimate county purpose,

by forece and reason of the satisfaction
of the original use or purpose, Ve
answer t question in the affirmative.
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"ie are further of the opinion that
when all werrents and debts propsrly
chargeable to & fund Iin any one year
are pald-end provided for, the residue
of such fund i1s a '"surplus' within the
purview of the transfer sections, Is
not the bullding of a courthouse as
legitimate as any other county purpose?
Are bonds so desirable that the people
of a Wipsouri county must bond them=
selves when bonde are not necessary,or
go without a courthouse? iuet they levy
special taxes when they have the means
in the treasury to avold such special
levy? Running like a thread through
the statutes is the 1dea of as low a
rate of taxation ss 1= compatible with
the welfare of the people, and the other
idea that the county's businasss must be
done for cash, All these ideas are
conserved by the holding made."

See also . tate eox rel.v.Appleby 136 i0.408,
hol oway v, Howell County 240 io. 601,

Yours very truly,

Janes L, Horntostel
Assistant iAttorney General

APPROVEDg

JOHN W, HOFFAAN, Jr, -
(Acting) Attorney General - JLHILC




