LOTTERYM- Givi%g away house and lot by chance te purchasers
| of other vacant lots is a lottery.
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Aoril 2, 1935.

J
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Honorable Elliott M. Damnf “f*./lh,/
Prosecuting Attprney
Cole County

Jefferson City,| ‘is=ouri
Dear Sir:

We have your requeet of darch 30, 1935
for an oninion, which request is ag follows:

"Will you please furnieh this office
with na oninion as whether or not the
following nroposition would be in
violation of our laws governing gambling
and lptteries,

"A p.kaon owns thirty anine lots, all of
which are surveyed and platted showing size
and location so that szme may be viewed

by rurchasers, the lot being numbered
as shown on the »iat thereof, non one
lot there is a residenc¢e Lullding, which

sald lot 1s not to be sold, but is to be
given to one of the purchzsers owning one
of the lots =¢ld, The lots the purchascers
will recelve a deed to, will be determined
oy & drawing. The purchaser of each lot
will be given a contrad end warranty deed
to one of the lots sold 2nd the particular
lot to e determined by drawing & number
corresponding to the lot nusmbered as shown
on p After the lots are drawn, each
and every one of the purchagers wiil be ;-
titled to draw on the lot upon which the
realqanoe is =ituated without further cost,
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The lots are to be sold for three hune
dred dollare each, within a certain
definite time, nna the purchased money
together with the contract and deed 1is
to held in escrow in one of our banks,
If the full number of lots to be sold
are not disposed of within this definite
time, 2 may be set out in the contraoct,
the purchaser's money is to returned to
him unen his return of the contraet to
the geller or his agent., It 12 %0 be
eet out in the contracte that 2 certain
nunber of thece lots 2re to Le so0ld 2t a
certalin price within a certain time, and
that the purchaser and holder of one or
more|lotc under the contract will have a
chanee to draw the lot upon which the
residence in situated, the drawing to be
held publicly, and at 2 certain time and
place."

In anewer to your letter, we refer you to Seo-
tion 4314, R, 8. ¥o. 1929, which reads as follows:

or ald or aseist in making or establishing,
any lottery, gift enterprise, policy or
schepe of drawing in the nature of a
lottery as a2 uvusinees or avocation in
this state, or ehall advertiee or make
nuolie, or czuse to be advertised or
made puclic, Ly means of any newspaper,
pamphles, oireulax, or other written or
prinked notice thereof, printed or cir-
onlaped in thies state, &ny such lottery,
ift enterprise, policy or scheune or
revwing in the mmture of & lottery, whether
the pame i@ belng or ies to be conducted,
held or drawn within or without this state,
he shall be deemed gulliy of 2 felony, and,
upon conviction, shall be punished by im-
nrisonment in the venitentiary for not less

“If inw nerson shall make or establish,
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than two nor more than five years, or

vy 1Jnr1'onment in the county jail or
workhouse for not less than six nor more
than twelve months,*

Therd are three essentisl elements necessary
to conetitute an et 2 felony under the above stntute:
(1) prize, (2) chance, (3) consideration, State v, En-
merson, 1 8, 4, (2d) 109,

Fros your letter, it i3 apnarent that the prize
is 2 lot with & residence building which iz to betgzvtn
away to the holder of the lucky nusmbered ticket; t the
chance is shom Uy the fact that only one holder out of
the lots to be |sold will e the one to receive the lot
with the resid¢nce tuilding on it, and the consideration
is purchase of a lot for $300,00, which entitled the narty
to a drawing for the »nrize.

In this connection, we are enclosing herewith a cay
of an opinion holding that the "Dank Wight", as conduoted by
theaters, is & violaztion of the lottery law, thai certein
ol § 47 enteroripes® constitute a lottery, that the oneration
of various “spoptem maehines”, "whiffle Loarde®, and other
sizllar devices are forme of gambling prohibited under the
above lottery statute,

It li, therefore, the opinion of this office that

the purported lottery as outlined in your letter is in viola-
tion of the felony statute abowve clted,

Respeotfully submittied,

FRANKLIN Z, "EAGAN
A istant Attorney Ceneral

APPROVED:

ROY WeKITTAIGK )
Attorney Gene FERIFT




