OATH: ( Not necessary to upiift hand to swear
( or to make an affidavit
AFFIDAVIT: ( Essential regquirements of oath.
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sarch 20, 1935

Honorable £lliott u. [Dampf
Prosecuting Attorney Cole County
Joefferson Cilty,Missouri

Dear Sir:

This 1s to acknowledge receipt of your letter of
dareh 8, 1n which you request the opinion of this department
upon the gquestion therein submitted. Your letter is as
follows:

"%11l you kindly cive me your opinion

as to whether 1t 1s necessary for a

person to )ift his hand and make oath

to a stat nt before he can be prose-
cuted for naking a false affidavit, or

if 1t i1s marely necessary that he sinm said
affidavit in the presence of the notary
public. The late cases in point are 330
ido. 1195 1q and 327 so. 1199 le."

Your question is, "whether i1t is necessary for =
person to 1i1ft hie nd and meke ocath to a statement before
he can be prosecuted', and we presume you have reference to
a prosecution under Hection 3882 R, S. Mo. 1929, which 1is
as follows:

"Every person who shall willfully, core
ruptly and [falsely, before any officer
authorized to administer oaths,under
oath or afflirmation,voluntarily make any
false certificate, affidavit or statement

of any nntjro,for any purpose, shall be

deemed gullty of a misdemeanor, and
shall upon conviction be punished by

imprisonment in the county Jjail not less
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than =ix
than flve

ths, or by fine not less
dred dollars."

In the casp of State v, PFrivitt 327 io, 1194, 1. c.
Supreme Coprt sald the following:

"As 18 ea!
stitute a
presence o
ter it, an
ant consel

in 48 Corpus Juris ,855, to con=
alid oath there must be, in the

a person authorized to adminis-
unequivoecal act by which affi-
usly takes upon himself the

obligation of an ocath., This declearation
of Corpus Juris 1s a paraphrase of words
used by New York Court of Appeals in
the case O'Reilly v. People, 86 N, Y,

154, 40 A
in whiech 1
of an affi

Re 585. 10 Abb,lH,., Cas. 55.
was held that the mere delivery
avit, signed by the person

presenting it to the officer for his cere

tiricate, thout more, 18 not such an

act as to constitute an ocath., It is true

that, by iform decisions of our courts

and by o statutes, no set formula is requir-
ftute an oath or to impose the

of an oath, Our statute, Seetion

ses In which an oath or affirme-
quired or authorlized by law,
every porsion swearin -, affirming or de-
whatever form, shall be deemed
n lawfully sworn, and to be
gullty of perjury for corruptly and falsely
swoaring.ﬁiffirnlng or declaring, in the
sare manner as 1f he had sworn by leaying
his hand the gospels and kissing them.'

tut the stiatute itself clearly implies
some form of oath or affirmetion, some
unequivocal act by which the affiant
takes uporl himself the obligation of an
oath, % 3« |# #

To the » effect as our statute, we
read 1in Ejgorpus Juris, 337, that:
'Zither th or affirmation is suffi-
cient. In fect no partiecular ceremony
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62

necessary requiremen

L
e

i, (2nd) 389,

is necessary end 1t is only required
that something be done in the presence
of the offlicer which is understood by
both the officer and the affient to
constitute| the act of swearing.?

sourl Supreme Court, in State v, Tull
o Co 3891, sald the following:

And the M3

"In the ‘r
form decls

vitt Case wa sald thaet 'by unie-

ons of our courts and by our state

t formula 18 required to consti-

h or to impose the obligation of

» quoting from 2 Corpus Juris,

49: '# % % No particular ceresmony

and 1t 12 only required that

@ dcne in the presence of the ofe
ie understood by both the officer

iant to constitute the act of swear-
st be some unequivoecal act

e affiant consclously takes upon
oblisation of an oath, 48 C, J,

77 yand see cases in mote, Sut 1t
evidenced by any set formmula,

ta Supreme Court esald: 'The

formallty with which an oath s
has never been regarded in

as of great Importance, The es~

ng 1s that the party taking the

z0 through some declaration,or

before the of ficer wiich Indicates
the applicant conscliously asserts

the truth of the fact to which

stimony.' # @ @ &% *"

an oath'je

12 necessa

ing.' Ther
by whieh
himegelf th

particular
adminlste

thls state
sontlal th
oath ghall
formality,
to him tha
or affirms
he gives t

A very clotr and concise statement of the law of the
g In taking an o&th is set forth in the

case of ieCaln et al, v, Bonner 122 Ga, 842, 1, ¢, 846, 51 -,k,

56, ls ca 38'

"Tfhe mere hending to an officer authoriszed
to adninister oaths of an affidavit pre=
viously =i|'ned by one who ls recited therein
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e? having been duly sworn,and !n whose pres=-
ence the officer 21 ned the jurat without ade
rinister! a formel oath,has been held not
to amount to the administration of an ocath.
O'tellly vl People, 86 N,Y.154, 40 AmiRep.
525, In a| transaction of this character
there is np unequivocal and present declara-
tion 'r aet ocn the part of the affiant by
which he epnsclously takes upon himself the
obligation| of an oath., If, however, the af=-

fiant, at the time of tendering the affidavit
to the offficer, uses language signifying that
he consciously takes upon himself the obli=-

gation of pn oath, and the officer so under-

stands, a immediately si ms the jurat,this
will amonnt to such a concurrence of act and
Intentlion ps will constitute a legal swearing,
The acts of the officer and of the affliant must

e concurr
cate tiat
administer
in order
en afflant
previously
ment that

nt,and must conclusively indie
t was the purpose of the one to
and the other to take the oath,
meke a valid effidavit. #hen
presants to the officer an affidavit
glgned by him, with the state-
is familiar with ite contents,
that what {1z therein contained !z true,and
that he swears to the same, and the offlcer
immediately, on the faith of such declara-
tion,affixps his offlclal signature to the jurat,
this condupt would not only Indicate that
the affi understood he was taking an oath,
but &lso t the officer likewlse so0 undere
stood, and, by presently signings the jurat,
evidenced his intentlion to administer an
oathe It 15 not necessary that the ocath ade
minister-,d should be formel, Whaet the law
requires s that 'there must be, in the pres-
ence of the officer, somethlin: done wherepy
to be bound consciously takes upon
obli-ation of an ocath,' 2 Bish,
«1018. 'It is not essential #
fiant should hold up his hand
in order to make his aet an oath,
ficlent 1f both affiant and the
erstand that what Is done 1s all
essary to complete the act of
swearing,"”
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And in thedﬁaaa of State v. Ruskin, 56 A, L, R,

403, 15¢ N, E, B68,

:oting from 21 Ruling Case Law 257,

the court r#a'd the followings

"2l R. C, L
oath on th
mey be cha
some form,’

an unequiv
which the

e 2573 '"To make a valid

falsity of which perjury
there mmet be in

in the presence of an
officer authorized to administer 1t,

al and present act, by
fiant consciously takes

on himself [the ouligation of an oath,
The underlyling principle evidently

i that whe

ever the attention of the

parson who pomes up to swear is
called to the fact that the statement

18 not a me

asseveration, but must

be sworn to|, and In recognition of

thie he 1=

sked to do some corporal

act, end dops it, this is a statement

under oath

and this, without kisse

ing any book, or raisin: his hand,

or doin- an
King 51 Can

religious act.' Ram v,
3, C, 392, 26 D, L. R,

267, Ann, Cps,1916A 4943 Curry v.

Rex, 48 Can

Se Co 532, 15 D, L.R,

347, Ann. Cas., 19148, 501; State

Ve Dﬂy’ 108
85 Am, D.co
Feople, 131

It 18, ther
that no particular fo

Minn, 121, 121 N, #, 6113
489, note; Cronk v,
111, 56, 22 R, E, 862,"

FONCLUSION

fore, the opinicn of thls department
of ad~inisterin- an ocath 1s neec~

essary under the laws of .lssourl, whereby one may be
prosecuted for mekin- e false affidavit, but there must
be, in the presence of the officer, eometi ing done where-

by the person to be b
the otligation of en
tial thaet the effiant

conscicusly takes upon himself
th, and it is not absolutely ecssen=-
11ft his hand. However, the
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uplifting of the hand 1s formel enouch to make an oath
legal and binding.

Very truly yours,

COVELL R, HIWITT
Asslstent Attorney General

ArPROVED:

ROY MeXITTRICK

Attorney @Genersl

CRHILC




