
OATH: 

AFFIDAVIT: 

( Not eces sary t~ upi i ft hand to swear 
( or t make an affidavit 
( Es se tial re uirements of oath. 

- -----
arch 20, 1935 

Fi i ED 

20 
Honorabl6 ~lliott • Dampf 
Proeecut t ng Attorney Cole County 
Jetterson Ci t y , Misso 1 

Dear Sir& 

Tbie is to acknowledge receipt or your letter ot 
. arch a. in which y request t he opinion or this department 
upon t he question t "l rein aublll1tted. Your letter 1a u 
follows a 

" ill you 1nd ly 12'1 ve lll.e your op1n1on 
as to whet e r it is neceaaary tor a 
person to 1ft hie hand and ke oath 
to a stat ent before he can be prose• 
c uted f or ak1ng a f a l se arttdav1t, or 
1f 1 t ie m r ely neceaaar7 that he ai •m said 
aff idavit n the presence of the notary 
public . 1· e late caeca 1n ~oint are ~30 
;; O . 1195 1 and 327 o . 1199 lc. " 

Your quest on is , "whether i t io noceseary for a 
porson to ltft hie h nd and make oath to a stateT.ent before 
h e can be prosecuted , and w6 presume you have reference to 
a prosecution under eet i on 3882 R. s. Mo . 1929 . which is 
a s followa a 

" r..very per 
ruptly and 
author! .zed 
oath or at 
false cert 
of any nat 
dee-ned gul 
shall upon 
imprlaonme 

on who shall w1llfull y , cor
falsely, befor e &n7 officer 
t o ad~in1ster oat~ ,under 
i rmati on ,voluntarily make a~ 
fieate , affidavit or atatement 
e,for an~ purpooe , shall be 

ty of a misdemeanor , and 
conviction be punished bJ 
t 1n tho countJ jail not less 
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than ntha, or by f ine not lese 
t han dred dollars . " 

In the cas of State v . ~r1v1tt ~27 o. 1191, 1. c . 
1199 , the Supreme Co 1rt sa d t he following: 

presence o 
ter 1t , an 
ant consc i 
obligatio 
ot Cor pus 
used by 

in 48 Cor pu s Jur1s , 855, to oan
alid oath there must be , 1n the 

a person authorized to adm1n1s
unequ1voeal act by which attt
ualy takes upon blasolt tbe 
of an oath. Tbta declaration 
uris is a paraphrase or worda 

t ba oaae 
154, W A • 
in WtliCh 1 
of an atf i 
present in 
tU icate , 
act as to 
that, by 
and by o 

New York Court of Appeals 1n 
O' Reilly v. Peopl e , 86 N. Y. 

R. 525, 10 Abb. N. Cas . 53 , 
was held that the mere· del1ver.y 

avlt , signed by the person 
1t to the off icer for hie cer
ithout more , i s no~ such an 
onat1 tute an oath. It ia true 
form dec1a1ona ot our courts 

statu tea, no set fortmla ia requ1r-
1tute an oath or to impose the ed to eon 

obli at l o 
1722 , Revt 

every p~Jr 

olar1ng , 
to have 
guil ty of 
swoarlng' , 
ea -re n:ann 
hte hand 

w t the a 
.some f orm 
unequivoc 
takes upo 
oath. * .-.. 
To t h e & 
r ead tn 2 
1 -..ither o 
cient. 

ot an oath. Our statute, Section 
ed Statutes 1929 , provides thatJ 

sea in which an oath or affirm&• 
qui red or authorized by law, 
on strear1n , affirming or de• 

wbateyer form , shall be deemed 
en lawfully sworn, and t o be 
perjury for corruptly and falsely 

f irming or declaring , in t he 
r as i f he had sworn by laying 

the gospel s and kissing them.' 

atute itself clearly impl!ea 
of oath or affirmation, some 
1 act by which the affiant 

htmse lt t he obligation of an 

eff ect aa our statute, we 
Corpus Jur1a. 3S7, t hat: 
th or att1rmat1on is suttl

fact no particular ceremony 



Honorable gll1ot t u. Dampf r ch 20 ~ 1935 

and i t 1a only required 
ing be d one 1n the presence 

of t he ott cer which 1s understood by 
both t he o f leer and the affiant t o 
c onstitute the act of aweartn!•' • 

J~nd t he i aour1 Supr eme Court, 1n State v . Tull 
62 t . w. (2nd) 389 , • c. 391 , said the followtng t 

"In the f r vitt Case we aaid that ' by un1• 
form dec1. a one of 011r courts and by our a t at• 
ut ee , no a t formula i s requi red to consti
t ute an oa h or to impose the o bligat i on of 
an oath' :a d , quoting f rom 2 Corpus Juris ,. 
p.33B, sec 49: ' * w * No particular eereaonr 
is necesea and 1 t 1e only required t hat 
something e done 1n the presence of the of• 
ficer Whlc is understood by both the officer 
and t Nt at 1ant to conati tute the act of awaar-
1ng.' Ther mus t be some unequivocal act 
by which t e affiant consciously take e upon 
h imself th obligation of an oath. 48 c. J . 
p . 855,eec 77,and eee ca ses in DOte . dut it 
need not b evi denced b.J &nJ set formula. 
'l'he Minnea ta Supr eme Court s aid: ' 'lbe 
part1cu1ar formality with which an oath ! a 
ad~tnister d baa never been r egarded in 
t his state a s of great importance. ttb.e ea
a&ntial t h g ia that tne party taking ~e 
oath shall go t hrough some declarat1on,or 
for mal ity , before t he of f i cer W11.lch 1nd1cate a 
to him t ha the applicant conec1ouelr aaaerta 
or a:tf1rms the truth of the .tact to which 
he g i ves t stlmony.• ~ * v * *" 

A very ele r and concise statement of t he law of t he 
nGeessary requ1reme a in taking an o•th 1• ae t forth in the 
ca se of .... eCaln e t a l . v . Bonner 122 ua. 842 , 1 . c. 846, 51 !- . E. 
36 , 1. e . 38, 

ftThe mere nd1ng to an officer aut horized 
to ad~1n1a er oaths of an affidavit pr e
v iously s i .. ned by one who ia recited therein 
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a s having eon duly aworn , nnd l n whose prea• 
enee the o ! leer sirned the jurat without ad• 

1n1ater1n a formal oath , bas been hel d not 
to amount o the admlnletration ot an oath. 
o• eilly v Peopl e , 86 N. Y. l54 , •o . Bep . 
525 . In a transact ion or this ebarae ter 
there ia n unequ1 vocal and present declara
tion r ae on the part of the a ffiant b7 
which ho e naciously tnkos upon himself the 
obl1~at1on of an oath. It , however , the af• 
f lant, at ho tlme of t endering the att1dav1t 
to the ott cer, usee language signifying that 
hs consclo sly takee upon himself the obl l • 
gat1on of n oath, and the off icer so under
:standa, a immediately el -:na the ju.rat,th1a 
will amo n to such a concur r ence of act and 
1ntent19n a will constitute a legal swearing. 
'l'he acta o t he of f leer and of the affiant muat 
be concurr nt,and must c onclusively 1nd1• 
cato t t at twas the purpooe of the one t o 
administer and tho other to take the oath , 
ln order make a valid att1dav1t . hen 
an a£ f iant presents to t ho officer an affidavit 
pr eviously signed b7 him, with the state-
ment that o is familiar with i t s c ontont a , 
that what c t herein contained is true , ani 
t .hat he a are to t l .. e same , and the officer 
1mmed1ate l , on the fA1th or such declara
t1on,atf 1 a h is offtcia l si .ature to the jurat. 
thla candu t would not only indicate that 
t he atfi understood he a taking an oath, 
but also t the officer likewise eo under-
stood, and, b7 pr esently aignin~ th& jurat , 
evidenced 1B intention to administer an 
onth . I t i not noceoear•y that the oath ad
minister 'l shoul d be formal . lbat the law 
r equires that ' thero ~at be, 1n the pr es-
onc e or t off icer , eomethin~ done where,., 
t ~ e per eo to be bound conae1ousl7 take a upon 
h1maolt t obl1~at1on of an oath.• 2 8 iah. 
Cr.Law, oe .1018. ' It 1s not essential * 
o * that f 1ant should h old up h1a hand 
and owear, 1n order to make hie act an oath , 
but it ts ticient if both affiant and the 
of ficer u erstand that what 1a dono 1a all 
that ta n eaaary to compl e te the act of 
swearing. " 
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And n the case of State v . Ruakin, 58 A. L. R. 
403 , 159 l• . E. 568 , ot1nl7 f r om 21 Ruling Case Law 257 , 
the court ~a1d the f 11ow1nga 

"21 R. c. • 257a •To. make a valid 
oath on th fa1nity of wh1cb perjury 
may be cba ed there must be 1n 
aomo fo1"m, 'in the presence of an 
officer aut r 1zed to ad~inlater it. 
an unequiv a1 and pr esent act , bJ 
which the a fiant consciously takea 
on h1~e1t he o~ligation of an oath. 
rhe under1 ng principle evidently 
is that whe over the attention of the 
person who omea up to awear ia 
called to t e fact that thG statement 
is not a me asaevorat ion , but ~at 
be rworn to, and 1n recogn1 tion of 
t his he i a sked to do aomo corporal 
aet, and do a 1t , t hi s i a a statement 
under oath and t his , without kiss
ing any boo , or rQ1s1n hie hand • 
or doln· an r&ligious act .• Ram v . 
~ing 51 Can 8 . C. 392, 26 D. L. R. 
267, Ann. C s .l916A 494; CU~ v . 
Rex, 48 Can ~ . c . 532, 15 D. L.a. 
347, Ann. C a . 1914B, 591; State 
v. Day, 108 Minn. 121, 121 u . • 611J 
85 Am. Dec. 489, note; Cronk v . 
People, 131 I ll . 56 , 22 N. z. 862. " 

It is , ther fore, the opinion of th1a department 
t hat no particul~r f o or ad- Ln1ater1n an oath 1a nee• 
eseary under the laws ot 1 aaour1• whereby one may be 
prosecuted tor makin a fa lse aff idavit, but there must 
be• in the pr esence o the of~1oer, eomett ing done where
b.J the person to be b und consciously takes upon himself 
the ol l1gat1on of an th, and it ia not absolutely c aoen-
tial that the ntf1ant 11ft h1e hand . However, the 



Honorable .:.lll ott A... Dam.pf - 5- March 20 , 1935 

upl ifting of the 
legal and bind1ng. 

1s formal onough to make an oath 

Very truly yours, 

COV ~LL .'{ . H .. )/IITT 
Assistant Attorney General 

CRH : LC 


