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Oetober 30, 1935.

Cullen, Fauntleroy & Edwards,

attorneys at law,
506 Olive street,
St, Louis, Nissouri.

Gentlemen:

This department is in receipt of your letter of
October 26 requesting an opinion es follows:

"The undersigned represent Berenece .

BEddy, Executrix of the ELstate of H.¥W. Eddy,
deceuased, to whom ".F. Baumenn, Cocllector

of Revenue, St. Loulis, has sent bill for

1932 tax essessed against 1931 income in the
amount of $270.21, plus interest in the sum
of $108.08 and colleetor's commnission in the
sum of $5,40, or en aggregeate bill of $383.69.

"an agent of the Lstate talked to kr. Whitney
of the Stete Income Tax vffice and was informed
that the interest, as set out in the statement
vas correect.

"Section 10136, Revised Statutes, 1929, as
amended and which became effeetive iugust 24,
1931, provides: 'aAll taxpayers who become
delinguent shall have the same penalties
assessed against them as in the case of personal
property taxes * * *',

"We therefore cannot understand why the estate
is not entitled to the benefits as provided by
the Laws of 1935, page 408, vhich would permit
the computation of interest and penalties only
after December 3lgt, 1934.

"If it is proper we shall greatly appreclate
an expression from you so that the estate may
pay the amount wvhich is legally due.”
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This department has ruled in an opinion dated November 12,
1934, on a similar matter respecting Laws of lissouri, Extra
Jession 19535-34, page 166, which provides:

"That all penalties and interest on
personal and real estate taxes, delin-
quent for the yecar 19352 and prior
years shall be computed after December
31, 1933, on the same penalty basis
as the taxes delinguent for the year
1933 until paid,”

that House Bill lo. 124, as set out above, did not apply to
drainage district assessments, the theory of the opinion being
to the effeet that drainage district assessments were not within
the phrese "personal and real estate taxes".

Jection 10136, R.5. Mo. 1929 provides:

"All texes assessed on account of
incomes shell become delingquent on

the second day of June, where assess~
ments are required tc be made and
certified to by the assessor prior

to april 30, and subseguent to lareh
15, in egll other cases taxes assessed
on account of ineome, shall become
delinquent thirty days after the tax
book is recguired by law to be deliv-
ered to the collector; and sll texpayers
who become delinquent, shall have the
same penalties assessed against them
as in the case of personal property
taxes and suit shall be brought and
the taxes collected in the same manner
as delinquent personal taxes."

This seetion was amended by the General aissembly in
1935 (Laws of Mo. 1935, page 410) as follows:

"All taxes assessed on account of
incomes shall beecome dslinquent on

the second day of June, where assess-
ments are required to be made and
certified to by the assessor prior teo
April 30, and subsequent to liarch 15;
in all other cases taxes assessed on
account of ineome, shall become delin-
quent thirty days after the tax book
is required by law to be delivered to
the collector; within thirty (30) days
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after such delinguency the collector
shall eertify the names of the delin-
quent taxpayers to the sState auditer
and the State Auditor shall, within
sixty (60) days thereafter, certify
the names of any individuals, asso-
clations, Jjoint stock companies,
syndicates, co-partnerships, corpora-
tions, receivers, trustees, conservators,
or other officers appointed by any
state or federal court, from whom

suech tax is due, to the Attorney General,
and suit shall be instituted in eany
court of competent Jurisdiction by

the aittorney CGeneral or by the
Prosecuting aittorney of the county

at the direction of the Attorney Genersl,
in the neme of the State, to recover
such tax and enforee the lien therefor,
and service may be had on both resi-
dents and non-residents in the same
manner as provided by law in eivil
actions. The same penalties shall

be assessed egeinst such delinquent
taxpayers as in the case of personal
property taxes, except where different
penalties are -provided for by an

act of the 56th General Assembly,

and shown in the Laws of Missouri,
1931, at pages 365 to 375, both
inclusive,"

The General Asseubly in 1935 passed a law relating to
the payment of delinquent and back taxes, whieh provides
as follows (Laws of Missouri, 1935, page 408):

"That all penalties and interest
on personal and real estate taxes,
delinquent for the year 1934 and
prior years shall be computed after
Degember 3Slst, 1954 on the same
penalty and interest basis as the
taxes delinquent for the year 1934
until paid.”

The question presented at this time is whether or not
income taxes can be properly included within the phrase "perscnal
and real estate taxes", In 61 Corpus Jurls, Seetion 2306 an
income tax is defined as follows:
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"An income tax is a 'special' tax,
in the sense that it has peculiar
and distinguishing characteristies,
and is out of the ordinary; and it
is a state tax, rather than a local
tax, where it is made applicable to
all inhabitants of the state and the
power to assess and collect it

has not been delegated to counties
or municipalities but is retained
by the state. * * * An inecome tax
is to be distinguished from an
inheritanee, legacy or estate tax,
and also from a sales tax, which
has been saild to be its antithesis.
Froperty, franchise, or occupation
taxes on corporations mceasured by
their earnings or receipts, taxes
upon moneys in hand or in bank, although
derived from income, and texes upon
moneys received or reeceivable, con-
sidered as personal estate, are not
ineome texes, but are to dbe distin-
guished thérefrom."

Black, in his work on Income Taxation (3 Ed.), page 41,
3ection 36, says:

"A tax on incomes is not a tax on
property, and a tax on property does
not embrace incomes..... For the

same reason a tax laid on incones is
different from a tex laid on the
property out of which the income arises,
and although a statute may tax lend

at a different rete from that imposed
on incomes, it is not therefore in
conflict with 2 constitutional provis-
jon that taxation on all speeies of
property must be uniform."

In the early case of Glasgow v. Rowse, 435 Mo, 479, l.c.
491, the Court said:

"The income tax was uniform and
equal as to the classes upon whonm
it operated; it did not come within
the meaning of the term 'property®
as used and designated in the con-
stitution, and I think it was not
in confiiet with any provision of
that instrument.”
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In the more recent case of Yire Co. v. Wollbrinek,
275 Mo, 339, the Court said:

"Neither are the revenues propcsed

by the present act measured by

Jeetion 8 of Article 10, since that
provision also relates to the limi-
tation 'of the tax on property’,

which term, &s has been shown,

whenever used in the clauses of the
Constitution, does not embrace

incomes. indeed, the only contention
of the learned brief for appellant

as to the application of Sections

6, 7 and 8 of Article 10, is predi-
cated upon the theory (whiech has been
shown to be untenable under the settled
construction of that term in this state)
that the word ‘property' @oes embrace
incomes.”

COLCLUSION

In view of the foregoing, it is the opinion of this
department that Laws of Missouri, 1935, page 408, relating to
the payment of delinguent and back taxes does not apply to
income taxes, and thet said section does not in any way abate
the penalties and interest provided for in sSection 10136,
f.ai Lg. 1929, or as provided for in Section 10136 as amended

n 1935, _

Respectfully submitted,

JOHEN 7. HOFFMAN, Jr.,
assistant Attorney General.

APPROVED:

ROY MeKITTRICK,
sttorney General.
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