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Cullen, Fauntl eroy 
a ttorners at Lew, 
506 Ol1Te ~troet, 
s t . Louis , ~issour • 

Gentlemen: 

This depart ment is in receipt of your letter of 
October 26 requosti~ an opi nion as follows : 

ffll'he u.ndetosigned r e resent Beroneco w. 
Eddy, Exeputrix of the ~state ot h . U. Eddy, 
deceased , to 9ho :.F. Bauaann, Culleotor 
of ReTenu~ , s t . Louis , has sent bill for 
1932 tax assessed agai Lst 1931 i ncone in tho 
amount of 270 . 21 , plus interest in the sua 
of t loa.o and collector' s comwiasion in the 
sua of ~5r40, or an aggr esat e bill of ~.69. 

"An agent ot t he ~state talked to tr . itney 
or the St$te Income Tax Office and • informed 
that the ~nterest, as set out in the statement 
as corr e 4t . 

"Section l 0136, HeTis ed St atutes , 1929, as 
amended a~d which becaoe effectiTe August 24 , 
1931, pro.ldes: ' All t axparer s who become 
delinquen~ shall haTe t he same penalties 
assessed ~gainat them as in the case of personal 
pr opert7 taxes ~ • • • . 

"We t herefore csnnot understand why the est ate 
i s not entitled t o t he benefit s as provided b7 
t he La s o~ 1~35, p~o 408, hich ould permit 
t he computbt1on of interest and penalties onl7 
after Oece~ber 3ltt, 1934 . 

"It it 1s proper we sba~l greatly appr eciat e 
an express~on from you so t hat the eatate mar 
paJ t he am unt ~hich i s legally due. " 
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This depar tm nt has ruled in an opinion dated November 12 , 
1934, on a similar tter respecting Laws ot l~i ssouri, Extra 
~ession 19~3-34, page 166, whicn pro•ides: 

"That ~1 penalties and interest on 
perso 1 and r eal estate taxes, delin­
quent or the yoar 1932 and prior 
years shall be computed after December 
31 , 193~, on the same penalty basis 
as the taxes delinquent tor the year 
1 933 u~til paid, " 

that Bouse Bil.l llo . 124, as set out abo•e, did not apply to 
drainage district aasessments , the theory ot the opinion beinc 
t o the etrect that ~ainage district assessments were not within 
the phrase "per sonal and real estate taxea" . 

Section 10136, R. ~ . Co. 1929 pro•ides : 

"All t«xes ass essed on account ot 
income~ shall become del inquent on 
the secbnd day ot l une, where a ssess­
ment s a~e r equir ed t o be made and 
certified to by the assessor prior 
to April 30, and subsequent to ~roh 
15, in ~1 other cases taxes assessed 
on acco~t ot income , shall become 
delinquent thirty days after the tax 
book i a required by law to bo deliY­
ered to the collector; and all t axpayers 
who beog:~ delinquent , shall have tho 
same pe ties assessed against the 
as in t e case ot per sonal property 
taxes and suit shall be brought and 
the t axes collected in the s~e manner 
as deli~quent per sonal taxes. " 

This section was amended by the General Aasembly in 
1935 (Laws ot Lo . 1935, page 410) as follows: 

"All t a*es asaesse~ on account ot 
incomes shall become delinquent on 
t he second day of June, where assess­
ment s are required to be made and 
eertitied t o by the assessor prior to 
April 3~, and subsequent to rch 15; 
i n all *thor oases t axes assessed on 
a ccount of income, shall become delin­
quen~ t hirty days after the tax book 
is r equ!red b7 l aw to be delivered to 
the col~ector; ithin thirt7 (30) da7a 



Cullen, Fauntleroy & Ednrds 

after such delinquency the collector 
shall certify the names or the delin­
q~ent taxpayers to the State AUditor 
a~d the $tate Auditor shall , within 
s~xt7 (60) days t hereafter, certify 
t~e names or any individuals, asso­
ciations , joint stock co~panies , 
s7Jndicates, co-partnershipa, corpora­
ti,pns, receivers, trustees, conservators, 
or other ottioers appointed by any 
state or tederal ·court, trom whoa 
s~h tax is due, to the Attorney General, 
ana suit shall be instituted in any 
court ot competent Jurisdicti on b7 
th~ a ttorney ~ener~ or by the 
Prbsecuting a ttorney or the count1 
at the directio~ ot the Attorney General, 
in the name or the ~tate, t o recover 
such tax and entorce the lien therefor, 
and service may be had on both resi­
dents and non-residents in the same 
~er as provided by law in civil 
actions . The ~e penalties s hall 
be assessed against such delinquent 
ta~payers as in the case of personal 
property taxes, except ~hore different 
penalties are -provided tor b y an 
act or the 56th General As sembly, 
an4 shown in the Laws of issouri , 
19~1, at pages 365 to 375, both 
inclusive." 

The General Assembly i n 1935 passed a l aw relating to 
the pa7ment ot delinquent and back taxes, which provides 
as follows (Laws or Missouri, 1935, page 408): 

"That all penalties and interest 
on per sonal and real estate taxes, 
delinquent for the year 1934 and 
prior years shall be computed after 
De~ember 31st, 1934 on the saae 
pe~alty and inter est basis as the 
taXes delinquent tor the year 1~34 
until paid . " 

The question presented at this 
income taxes can be properly included 
and r eal estate tax~s". In 61 Corpus 
income tax is detin~ as follows: 

time is whether or not 
within the phraae "personal 
Iuria, Section 2306 an 
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"An income tax is a 'special' tax, 
in ~he sense that it has peculiar 
and distinguishing characteristics, 
and is out of t he ordinary; and it 
ia a state tax, r at her t han a l ocal 
tax~ wher e it is made applicable to 
all inhabitants or the state and the 
pow~r to assesa and collect it 
has not been del egated to counties 
or municipalities but i s retained 
by the state. * • An income tax 
is t o be distinguished from an 
inhe~itanoe, l egacy or estate tax, 
~nd also from a sales t ax, which 
has been said to be its antithesis. 
Property, franchise, or occupation 
taxe~ on corpora t ions measured by 
their earnings or receipts , taxes 
upon moneys in hand or in bank, although 
deri,ed from income, and taxes upon 
moneys r ece1Ted or r eceivable, con­
sideted as personal eotnte , aro not 
inco~e taxes, but are to be distin­
guished ther efrom. " 

Black, in his work on Income Taxation ( ~Ed.), page 41, 
Section 36, says: 

"A ~ on incoues is not a tax on 
property, and a tax on property doos 
not ~mbrace incomes ••••• For the 
same r eason a tax l aid on 1nconca is 
diff~rent tron a tax laid on the 
property out or which the income arises , 
and •lthough a statut e may tax land 
at a differ ent r a t e from that imposed 
on incoQos , it is not t her efor e in 
cont~1ct with a constitutional provis­
i on that taxation on all s pecies of 
prope~ty mus t be uniform. " 

In t he early ca se of Gl asgow v . Rowse, 43 Mo . •7g, l .c. 
•~1. the Court said: 

"The ;income tax ·was unifora and 
equal as to t he class es upon whom 
it op~rated; it did not como within 
the m~anins or the t er.a ' property' 
as used and designated in t he con­
st1tu~ion, and I think it was no' 
in confl ict with an7 provision of 
t hat ~natrument . " 
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In the more r ecent case ot Wire Co . v. Wollbrinok, 
275 o . 339, the Cpurt said: 

"Nei,her are the r evenuea proposed 
by the present act measured b7 
dection 8 ot Article 10, since that 
provislon also r elat es to the ltmi­
tation 'ot the tax on propert7', 
which t era , as hua been shown, 
whenev~r used i n the clauses ot the 
Consti~ut1on , doea not embrace 
incomea. Indeed , the only contention 
ot the l ear ned briet tor appellant 
as to the applic&tion ot dectiona 
6, 7 ~ 8 ot Article 10, is preli­
cated upon the theory (which has been 
shown to be untenable under the settled 
oonstr~otion ot tha t t orm in this ~tate) 
that tJle word ' propert7' • oes embrace 
ineomea. " 

COLCLU3 IO 

· In view of \he torego 1ng , it is the opinion ot thia 
department that Laws ot Missouri, lQ35, page 408• relatinc to 
the payment ot delinquent and back taxes does not apply to 
income taxes, and ~hat s aid seotion does not in any way abate 
the penalties and int erest provided tor in dection 10136, 
d. ~ . Co . 1921, or as provided tor in ~action 1013& as amended 
in 1935. 

APPROVED: 

attor~y General . 

J ffl :AB 

neapccttully submitted, 

JOHN :. Hvl?'P'rd.N , J r ., 
Assistant attorney General . 


