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Real state not exempt from taxation, although 
incom used for purely charitable purposes. , 

I fJ' ~ o 

October 28, 1935 FILED 

Mr. Walter A. Orav 
~eeretary 
Masonic Bodies 
·~cels1or Springs, 1asour1 

Dear Sir: 

This 1s t acknowledge receip t ot your lett~r ot 
October 15 in wh!c you request an opinion o~ this Depart• 
ment on tho queatif.>n therein submltted , which l e tter il 
as followsa 

"our Lodge through t he wtll ot 
one tt 1 ts members came into 
posa salon ot various properties, 
amon them a watneae building 1n 
th1sl cit7. 

In h s will he apec1t1ed that all 
prop rt7 be p1aced tn endowment tund 
and 17 the i ncome from such endow­
mont wae to be used tor maintenance 
or u keep ot the O•etel7', the lud 
tor hlch he had purebaaed and gave 
to t Lodge. 

.Foll wing h1a will , all rents fro. 
thla propertJ goes into the maln• 
ten ce fund or the Maaonlc Csmetery 
and o part or 1 t 1'each&a the Lodge 
tor s e in an7 other manr.er. 

The pounty Court ot this, Cla7 Count,-, 
cla because the propert.r 1a income 
prop rt7, n~t used for sonic Lodge , 
it i subject t o taxee , and we have 
'been paying these taxes, which amoUZJt 
to praximately $170 .00 per ~yea~ e 
do t • however , agree with tli1a pos i t ton 
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because the funds are used tor 
bene~lent, char1 table and ceme­
t err urpoaea (aambt~r,r such aa 
deac bed herein) 

I wi~ 70u would write ua juat the 
aitu~tton as to tho applicati on ot 
t he l,awe govemirlg aucb 1ntereata, 
and ~t your conclual one are tavorable, 
intor;a the Count7 Court that thia 
propertf ma7 be removed troa taxable 
real eatate. 

~•tth all t.rood wiahee, I am." 

e also have bef ore ue the Will •entioned in 7our 
letter, namely, th~ will of William h . Steck, dated JUl7 12, 
1928, and a certai~ contract entered into October 18 , 1926, 
by and between the atoreaald William ~. Steck and Cla7 Lodge 
No. 207 , A. F. & A. a., AXOelai or Spr1 a, Missouri . 

From tbe~bove 1natrwnnta and 70ur lett er we aaaume 
that the above Lod e, or ita truatoea , baa the title to various 
propert1oa and a aineea building 1n Excelaior SprtQga, Mia• 
eouri J that the i•coae derived tr• eaid properties are, under 
the ter~n of' the laat wt. ll. and tes tament, to be ueed tor the 
ma11ltenanoe and up~eep ot the Masonic CemeteJ-7 created bJ' the 
atoreeald Steck, ~ which we ma7 aaaume for the purposes ot 
t his opinion to be a tor purposes purel,- charitable." . 

The question then is whether or not real ttatate, owned 
by the lodge or it* trusteea mentioned above, which is rentod 
out and the 1ncoae ot which 1s uaed tor the maint enance and. up­
keep ot the c ... tetf atoreaa1d, 1a ezempt trom taxation. In 
~r~vlng at a corr~ct solutiOn ot tbia matter we muat look to 
tbe Constitution or Miaaour1 aDd the atatutea r e lating to tax 
exemption• and the conatruct10D ot same aa given by our courta. 
~~¢t1QD 6. Article X of the 1aaouri Constitution provides aa 
followaa 

"'lhe propert7, real aZJd personal , 
ot t pe State. counties and other 
mun1p1pal corporations. and ceme­
t eries • shall be exempt from tasa• 
tion~ Lota in incorporated c1tiea 
or towns, or w1 thin one mile of th8 
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11111 e ot any s uch city or town, to 
the ~xtent of one acre , and lota one 
mile or more diatant tram auoh oltiea 
or t wne , to the extent of tlve acrea, 
with the buildings thereon, m&J be e%­
e~pt d trom taxation, when the same are 
u pod exelustvol7 for rel1g1oua worehtp , 
tor !choole, or tor purpoaea purel7 
char tableJ also, such property, real 
or p rsonal, aa •7 be uaed exclusively 
tor ~grieultural or horticultural ao­
etetfees Provided , 'rbat such exaptiona 
shall be onl7 b7 88Deral law. " . 

And the plrtlnent parts ot Seett on 974&, R. s. Mo. 
1929, which t ollo'e al oat tbe precise language ot Section 
6 1 Article X, pr .O'f1dea ae follows t 

"The tollowl.ng subjects are exempt 
trOJD taxation& 

e!~th, lots 1n tncorporated c1t1ee 
or t~wne, or wt thin one '111le or the 
ltm.tta or an7 aueh elty or town, to 
the extent or one acre, aDd lots one 
mlle or ~ore distant troa auch c1t1ea 
or tpwna, to the extent ot t1ve acre~ 
w1 tb the buildings thereon, when the 
same ar~ uaed exclusively t or rel1g1~ 
wore 'lip , t or achoole or tor purpoaea 
pursy char! tabl e, a ball. be exempted 
tr taxation t or state, eount7 or 
loea purposes." 

In the copatruct1on of laws exe:nptlng propeJ"t7 tr011 
taxation there 1a pne eardtnal pr1nc1ple that atanda out,and 
that la that such .,rov1a1ons of the coaet1tut1on and atatutea 
muat be atrlc~l7 construed. 

In the caae or State ex rel . St . Louie Y. • o. A. 
•• Gellner ll S . • (2d.) so_ 1 . c. M , ths M!aaourl Supre­
Court, in a l ead! , caae on t h1e aubject, aa1d the tollowtnga 

"Tamtle~~ 1a a aoverelgD right or tl» 
ata., and the abandoDllltmt ot the right to 
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e.xe 1ae 1t can n&ver be preswaedJ but the 
1nte t1on to abandon it mnat appear 1n the 
most clear and. unequivocal terma,aa waa 
twic said b7 this court i n early dec1a 1ona 
and elterated 1n later dec1sions.Lex1ngton 
v.Au 1,30 Mo.loe.c1t.487J Pac1~1c Railroad v . 
Caaa County .s:s Mo'.loc.c1t.27. ' An exemption 
tro• taxation muat be cleu and ~blguoua 
and .bonld not be created b7 iapl1cat1on.• 
Scot aDd OoUDtJ v.Ba1lroad Co.66 a o.l34J 
Stat ex rel . v. Arnold, 1&6 uo. loc. cit. 
450, 38 s. • 79. . 

'In he co~atruct!on ot laws e~tlng 
prop rty from tasation tt· 1a a cardinal 
pr1n 1ple that tbe7 mua~ be atr1ctl7 ·canatrued. 
As a rule all propert7 1a liable to ~1a.n, 
exem tlon , the exceptlonaand !t devolves up-
on t e . person el.a1BI1ng tbat an7 apeet1f 1e prop• 
ert,- is exempt to ahow 1t be70Dd a reasonable 
doub • It ls 1n no case to be aaa~ that 
the aw inten4a to release &J17 particular 
pro rt)' tr011 this obl1gat1onJ and no such 
e,x t1on can be allowed, except upcm cleu 
&n4 equivocal proof tbat aueh •eleaae 1a 

red b7 tbe tel"JU or tbe< a tatute. U 
oubt arlaea aa to the exemption clai-.4, 
at operate moat atrongl7 against the 

clatm1ng tbe exemption.• Fitterer •• 
ord.l5? mo. loc. cit. sa. 57 ·S. w. 533• 
R. A. 191. 

''Aa burden of taxation ardlDArll7 ebould 
~all upon all persona alike, when one clabu 
an e empt10ft there1'ro11 he must be able to 
poln to the law granttn; such t.munlt7 aDd 
it at be clea:r and 1mambtguoua.' ~·•• 
Expo 1t1on Drlvtng Park v. Kansas Clt7, 174 
Mo. oc. ott. 433, 7~ s. w. 981. 

statute and canet1tut1oaal prov1a1ona 
onatrue<\ wl th atrtctneas and .oat 

at gly againat those claiming ,tbe exemp­
tion ' ~ach on Publ1o Oorp.p~.1443J D!l• 
lon llm!c. Corp.(3rd Bd.} par.7?6, and 
oaaef c1 te4J 1 Burrougb.a on Taxat1on.sec . 
70; Desty on Tuat1on,p.l08J Coole7 oa 
Taxa ion, pp. 204, 206. 

And er7 recently t his court, by alker,J •• 

I ..., 
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oat :' Tbe pol1ey of our law,eonst1tut1on• 
al nd statuto!"y 1 1s that no propert;y than 
tha enumerated shall be exempt trom taxa­
t t . • State ex rel . Olobe- Democrat fub. co. 
v . G bner 1 316 Ko. 696,294 S. W.loc . ctt . l018 . 

rant ot exe"'!lpt1on trom taxation 1a never 
umedJon t he contrary, 1n all caaee ot 
~ as t o the l egi slative 1ntent1on,or as 
he 1nelua1on of particular property with­
he terms ot the atatu t e , the pres uapt1on 1a 
avor or the taxing power , and the burden 1s 

on be claimant to eatabl18b clearly b1a right 
to xempt1on. • 37 O,c.of Law,p. 89lJGalloway v . 

am a ,ll6 Tenn. loe . e1t. 7&6,94 S. W. 75;W1llaPd 
v . P ke , 59 Vt . 218 1 9 A. 907 . 

~•e ght mult1plJ theae c1tat1ons , by quot• , 
1ng troa the dee1a1ons ot other cou..U ot 
lae resort and other tex.t- booka 1 but all 
wo be to the same ettec t." 

The doctr;n• announced 1n this case was reatf1ra&C:l 1n 
the case of St. LOf1• Y. K. C.A. v. OebDer 47 s . w. (2d) 776, 81 
A. L. R. 1449. 

The t Dtal prt.nclplea relat1Dg t o tax exemptions 
are well stated the above cases, and w1 th· t hese fundaMl'ltal 
pr1ne1plea in m1D we approach your queat10D. 

In Coole on Taxation , Vol. 2 , (4th Ed. ) Section 686 , page 
14:54 , in d1 seusal g tax exempti ons where the i ncome of the prope 
ertJ is uaed tor ;me eha~1table purpos~a.te stated the rollowlnga 

"In case of obar1table • . rel1g 1oue_. 
edu at1onal and other like 1~t1tu• 
t l • whore the etatute baeea the 
exe pt1on rPOm taxation on the use 
ot he ~roperty tor ~e exempt pur-
poe e, 1 t of ten happene that the 
a as c1at1on l eaaos to othe~s a part 
o~ e building or a separate build-
ing or a part of the land• or that 
1 t ece1vea an 1ncoae trom moneJ tn­
ves ed or from property otherwise 
us as a eouree of prot1t outatde 
of 1ndepeD4ent ot 1 ta regular 
lin of work. The queat10D then 

I 
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ea ae to what is tho eff ect thereof 
on he existing exemption of propertJ 
us for the purpoeea of the aesocla­
ti • Of c ourse, much tmportanee is to 
be l ven to tho precise wo~ing ot the 

t1on statute. Generall7, the pro• 
via an exempts only propert7 •used' or 
·~ luslvelJ used' for the enumerated 
pur oseaJ and tD several states the 
g. ov rniog provision expreeal7 excepta 
pro ert,. uaed tor proti t by including 
onl property •not l ea sed or otherwise 
use with a view to profit . • It the ex• 
emp ion i s t.secl on ownerah1p , by virtue 
ot he wa.>41tlg of' the governing provision, 
a d tferent queatioa ar1aea . But tf the 
ata ute makes the exemption depend upon 
the uae of the property , then the general 
rulr 1a that tbe exception doee not applJ 
to ~ropert7 rented out to others b,J the 
exetpt associati on or to other propert.J 
he l or u·aed by 1 t morel7 •• a a ource ot 
rev nue , except that a mere occasional 
ren 1ng out , not interfering with tb• 
pr rr uae of the propert)" b~ the lesser, 
doe not afteet the exeapt10Q • and that 
s ttmea the statute 1a eutticientl7 
bro 1n 1ts t orm.s to 1nolude 'revenue and 
inc me . " 

lD tb1a c~nnect1on lt 1s to be noted that Section 6, 
Article X, ot our ponstitution, says 1n part , 

123 , 63 

"* * -w ~ * • Lots 1n incorporated ci t1ea 
or t WDS, or w1 thin one mile or the lt.­
ite f such c1t7 or town, to an extent 
ot o e ae r-e, and lots ene mile or more 
d1at t from aueh cit1ea or towns , t o 
the xtent or f1ve acrea, w1tb the build­
ings thereon ' max be exempted rrom taxa­
tion wh&n the same are uaed e.xclus1vely 
for 11gicU8 worahlp, for schools, or 
tor ~rpoaee purel7 charitable; " 

e ot Y. ~. C. A. v. Douglas Count)" 52 L. R. A. 
1 t ts held that, 
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•To hold tbat property rented tor 
bua aa purpoaea ia exempt when 
tlw nntala cr main income there-
tro~are uaed exeluainl7 tor 
rel gioua . charitable or educa-
tio 1 purpoaea. ia extending the 
ope tion ot the law t'arther thaD 
ia .,.ranted by the language uae4. 
'l'bet'e 1a a clear and well defined 

• 
d1a~1nction between the uae ot 
pro;rtr and the uae of tbe iuoo­der.l'ed tlwr ehom. • 

And in tQe case or Un1 ted Brethren , • For.,-tM 
120 s. K. 626. 1n a not e. 50 L. R. A. (n .a.) 1211. 1t ia 
aida 

• An~ a houae and lot owned b7 a 
rel1g1oua corporation. but rented 
out \&a a restaurant are not ezempt 
troat ta.xat1on aa propert7 uMCl 
exel'Uaivel7 tar rellgioua. char1-
tabl,• or educational purpo••J 
altbpugb . tbe corporation appllea 
the _r ent received tor moh 
pur~aea. • 

Tbe rule .1a atated 1n 61 c. J •• pag e -&61. Section 
518. aa tol lowas 

•:tr conat1tut1onal and atatu-
tor prov1a1ou 11b1ch in ~1ag 
t er aake cbar1 table uM ot 
property eaaent1al to 1 ta exemption. 
it 1a or d1.Dar1lJ hel4 that wheN 
prop,erty owned by charitable 1nat1tu­
t1oi:a 1a rented to ~d persona or 
otbe 1ae eaployed aa a aouroe ot 
pro ~t. it 1a not exempt de ap1te 
appl !cat1on ot the income to ohari• 
tabl• purposea. .. -w * v- • 
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In a note under the caae ot People or the State 
ot Ill1no1a. ex r;l· v. ~1tber's Home, 1~~ 1. E. •1•. 36 
A. L. R. 628. 1. • 6S9. 1t is atated: 

"By the great •1ght ot authorit,' 

f!lliitable 1nat1tut1on 1a not 
ent tled to an exemption troll 

t1on on proper~ which 1~ 
lear• out .. holda tor re.-n•· 
&1 t ough tM tun4a derived in 
th1 •nner are devoted to 
charitable parpoaea.• (ADd 
c•••• are brei n cited trom a 

. sr••t many atatea or the uauon.) 

And 1n tllw caae ot state or eat Virg1rda •· 
UeDowell Lodge A. P. & A. K. 1~ s. E. 561. 38 .A. L. R. 
~1. 1. c. 34. it ~· aaid: 

ewMle 1t 11111at be borne in mind tba' the dec1aione ot other juria­
d1cUona are largely influenced by 
the~ constitutional and etatutoP,J 
proy1a1one. 1t 11 quite geaera117 
he~ tba t where property belong­
inS to a charitable institution 11 
ren eel out or otberwiae emplo7ttd &I 
a aaurce ot pro1'1t to tbe 1nst1tu­
t1~. it 11 not auttio1ent to sa•• 
tba ~ property from taxation beoaue 
the rent or income 1a devote4 
exc~uaively to charitable purpoeeaJ 
tbe exemption ia g enerall7 held to 
app y to the propert,. 11h1ch 1a 
ac:r:ly u•d and occupied tor tM 
eba table purpoeea tor which tM 
ina tut1on la argan1u4. • (CaMa 
cited thereun~ 

I 
Coming qow to the conatruo~ion given Art1ole x. 

Section 6• by our ~curta. the Supre• Court or lllsaom-i 
8&14 in the oaee Cf Fitterer •· crawford. 167 Mo. 51. page 63& 

•It~a upon the conditi on tlat t~ 
pro rty 1s 'uaed e.xoluaivel7 ~or 
pure 7 charitable purpose••' tbat 
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it a exempted trom taxation. It 
be remembered that it 1a not 

pted t'r011 taxation a!mpl7 be• 
e 1t belongs to the Masonic 
e • but because or 1 ta esclu­

alv use by tne lodge t'or chart• 
tab e purpose a. low aa to the 
tht d story there can be no quea-
ti aa to ita uae for auch purpoaea . 
but aa to the other a torte a, and 
the lground , they are not so used. 
And be1n~ parts ot the aame bu1ld1ng, 
and beloDg!ng to the eame part7~ 1t 
could not be parceled out, and tbus 
aaa~aaed and taxed, so aa to bring 
tha part of 1t, •used exclusively 
tor char! table ·pur poses' wl thln 
that; provision of the atatute which 
ex pta aueh propel'ty trOJa taxation. 
Nor do we think tbat merely applying 
tbe rente received troa the tlrat 
and aecond ator1ea to the e~t1nguiah• 
mentot the debt tncurred 1n the con• 
str tian or the ... onic lodge building. 
ia ua1ng the building exclusively t'or 
pur•l7 charitable purpoaea,' w1th1D 
the aeaDlng or tbe statute. There 1a 
aillry material 41tterence between the 
•ua ot a building exclusively tor 
p 17 charitable purpoaea,• and rent­
ing 1 t out# and then apply!Dg the 
pro~eeda arising thoretrom to auch 
pur osea . To rent out a building 
1a ot to uae 1 t within the mean1Dg 
ot t,'he statute, but 1n order to uae 
i t , it muat be occupied or made use 
or . I oreove~, bJ l eastng tbe prop­
ert~ the lodge beoomea the competitor 
or •11 peraana having propert7 to rent 
tor;1m1lar purpoeea, and the plaiD 
and bv1ou• aeaning of the atatute ia 
tha euch propertJ ahall not be ex•pt 
tro• taxation. " 

The a t'OV eaae waa tollowod and a ppro•ed 1D tbe 
case of State ex 1 . v . Y. K. c. A. 259 • o. 233 . where~ 
a Y. -'· c. A. bu1~1ng waa held to be not esempt troa tau• 
tion where a port~on ot' the building waa rented out tor 



Mr • • alter A. -10- October 28. 1~35. 

commercial purpoafJ" • notwithstanding tbe 1ncoae derived 
thererrom was use~ b.J the organ1Eat1on for charitable 
purposes. 

From the Iabove and foregoing and the canstJtucti on 
given our conati~tion and the statutes enacted in con­
form! t)r therewi tb by tha Supre• C011Pt ot JU.uo~1. an4 
the great weight t the authority trom other atatea con­
struing s1mllar c nati tut1ona1 proviai on.a an4 ata~tea • 
it 1a our opinion 

1
tbat the real eatate and buildings owned 

b.J the lodge mentioned 1n 70ur letter. or the trustees 
under the will m.~t1oned. are not eDlmpt trom taxati on 
although t he 1nco~ theretrom 1a used tor purely charitable 
purpose s . namely. the mainten&llee and upkeep of the tlasonic 
Cemeteey. 

Ve17 truly 7~•• 

COVELL R. HEWITT 
Aaaiatant Attorne7 Jeneral 

APPR OVED I 

36HI \i • HOPPA I . · S •• 
( Ae t1ng) At torn8f General. 
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