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Wagner- Peyser Bil~ does not require civil service for 

the ~1ssour1 State Employment Service . 

August 15, 1935. 
f JlP 

Mrs . llary Edna C~ea. Director • 
Missouri State EmploJaent Service, 
Jefferson Citr, uJssouri. 

Dear Mrs . Cruzen: 

FILED 

This will aCknowledge receipt of your 
inquirr, which is in part as follows: 

"Under the provision of the 
.agner-Peyaer Bill, can the 

Director of the United tates 
EmploJ,Rent s ervice require the 
~tate of Missouri to accept the 
e~it Syatea (or civil service) 

as a provision tor appoin~ent 
to the atatf of tbe llisaouri 
State Emplorment s ervice?• 

I~ an opinion rendered you by this department 
under date ot June 13, 1935 , ~e proviatona of senate Bil1 
No. 510, known aa ~he agner-Peyser ~et, Pub~ie 1~ . ~0, 73rd 
Congress, ~ Stat. 113 (hereinafter referred to as the Act), 
eatabliahinc a National plo~ent s rstea,were taken up and 
discussed. · 

section • provides that i n order tor a state 
to obtain the bene~its of the appropriation carried 1n the act, 
the state "shall, through ita legislature, accept the provisions 
ot thia Act and de~ignate or authorize the creation of a state 
agency veate4 with all powers necessary to cooperate with the 
United States Eaplo~ent dervioe under this ACt. • 

By the provisions ot House Bill No. 5&, which 
has been finally p~ssed and signed b7 the Governor (without an 
eaergencr clauae),

1
the State ot Missouri accepted the provisiona 

ot said Act. sect1on 13188 thereof says: 
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~The State of 1ssour1 hereb7 
accepts the provisions of the 

tct of Congress approved lune &, 
g33, entitled 'An Act to provide 

for the establisbaent of national 
•mplorment system and for coop­
eration with the states in the 
promotion of such ayste•, and 
•or other purposes.•• 

Seotion li ot the Act provides that the Direc\or 
ot the United States ~Aploy.ment SerTioe may withhold benefits 
under the Act where the state tails to comply with his rules 
and regulations and standards ot efficiency, thus: 

"Each state agency oooperat1ns 
• tth the United States Employment 
derTice under this Act shall make 
such reports concernlng ita 
operations and expend! turea as 
shall be prescribed by the director. 
It shall be the duty ot the director 
to ascertain whether the system 
ot public employment offices ma1n-
t !ned in each state i s conducted 

t t e r 

prov s ona o t s ~ct. e 
ector may revoke any existing 
certificates or withhold any further 
certificate provided tor in Section 
7, whenever he shall determine, as 
to any st~te, that the cooperating 
state agency has not properly 
expended the moneys paid to it or 
the coneys herein required to be 
a~propriated by such s tate, in accor4-
ance with plana approved under this 
Aqt." 

Section 12 ot the a ct provides : 

"The director, with the approval 
o~ the Secretary ot Labor, is hereby 
authorized to make such rules and 
regulations as may be necessary to 
c~rry out the provisions ot t his 
J\Ct. " 
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We assume from your inquiry that the Director, with 
t~e approval of t~e Secretary of Labor, adopted a rule requir­
ing the use ot t he Kerit System (or civil service) as an 
incident to appoi~tment to state employment agencies attiliated 
with the United dtates ~loy.ment SerTice. Your question ia 
whether, under th~ terms ot the Wagner- Pa7ser Act, the Director 
can requ.ire t he Stat e of llissouri to accept such rule. 

This department requested the Attorney General of the 
United States to render us an opinion as to the validity of 
the regulation her~inunder consideration. We were, however, 
unable to obtain this opi nion and it therefore becomes our 
dut7 to determine whether or not this regulation is within the 
scope ot the Act. 

Section 2 of the agner-Peyaer ACt provides in part 
as follows: 

"The Secretary of Labor is author­
ized, without regard · o the civil · 
service laws, to appoint and, 
wi t hout r egar d to the Claasificat~on 
Act of 1923, as amended, to fix t he 
compe~sation of one or more assistant 
directors ~ * * *" 

It will be s een f rom the very provisions of the Act 
itself that it was not t he intention ot Congress that t he 
civil service la s should apply with r eference to appointments 
under t he ~agner-Peyser Act. ~ection 4 of the Act provides: 

"In order to obtain t he benefits 
of appropriations apportioned 
under Section 5, a State shall, 
through its l egislature, accept 
t he provisions of t his Act and 
designate or authorize the creation 
of a ~tate agency vested with all 
power s necessary to cooperat e with 
the Un!ted s tates Employment der­
vice under this ~ct." 

I n view ot this section ot the Act, there can be 
no question but that the Missouri state Employment service is 
a dtate agenc7 and not a branch of t he Federal Government . 

While it if true that Sections 9 and 12 ot the ~ct 
giYe to the Director of t he ODited dt ates ~plo~ent Service 
power to make regul$tione, this power does not haYe the effect 
of endowing the Director wit h the power to l egislate or in 
any manner amend th~ Act. 
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In the dase ot International Railway Commission T. 
DaYitson, 66 L. ~. 341, Ur. Justice Brandeis, in paeaing 
on the power ot ~he secretary ot the Treasury to make 
regulations, said: 

"Section 161 does not oonter 
upon the Secretar7 any l egis­
latiTe power * * • A regulation 
to be Yalicl, must be reasonable 
and must be consistent with 
law.• 

In the ~ry recent case ot Miller T. United s t ates, 
79 L. Ed. '78, Mr. Justice Sutherl&DI aa14 with respect to 
an at.!DiatratiTe regulation: 

"It is inTalicl because not 
wit~in the author1t7 conterrect 
by ~e statute upon the director 
* • • • to make regulationa to 
carl"{ out the purposes ot the 
ot • • The only author! ty 

o.onJerre4, or which could be 
conferred by tbe statute, ia to 
mak• regulat1ona to carry out 
the purposes ot the ~ct--not to 
aaead it.• 

CONCLUSIOB 

In Tiew ot the toregoi nc, it ia the opinion ot 
this department that the Director ot the United States 
Eaplo7Sent SerTic~, under the authorit7 oonterred upon hta 
by the Wagner-Peyaer Act, does not haTe the power to require 
the State ot Missouri to accept the Kerit ~ystea (or ciT11 
service) as a pro~isioa tor appointment to the atatt ot the 
Ulssouri State Baplo,aent SerTice. 

API-ROV.w:> : 

ROY McKITTRICK, 
Attorney General. 

Respe~ttully subaitted, 

lOBli W. HO~, Jr., 
Aasistant Attorney General . 


