
COMMON CARRIKR - If widow of tor.mer amployee who died in service or 
common carri~~ b~ offi cer of state, county or municipal g~ve~ment, 
the common carrier is prohibited from issuing passes, either gratis 
or at a discount. 

February 4, 1 935 . 

Crane & Mersereau, 
Attor neys at Law, 
The A T & SF Railway Co., 
1900 Fidelity Bank tldg., 
Kansas City , Missouri. 

Gentlem·en: 

This department is i n r eceipt or your letter ot 
January 30 requesting an opinion a s to the following s t a te or 
facts : 

"Ottic1als of our company are 
inqUiring whether t here is any 
state , county , ci ty or commission 
regUlation in Missouri which would 
prohibit the issuance ot free trans­
por1ati on to the widows of former 
emp~oyes who died in railroad 
ser"{ice, in instances where the 
widows are employed by state , county 
or qity goTernments . · 

We know ot no sueb limitations on 
the~authority conferred by H. S. Mo. 
192 , Section 5155 (3), but shall 
gre tly apprecia t e your adTice in 
reg rd thereto . " 

The general s ection of the Public Service Commdssion 
Act ha Ting to do with t he issuance of free transpor tation by 
common carri ers is to be found in Section 5155 (3), which sec­
tion pr8Yidea i n pa~t as follows : 

"No~hing in t h is chapter s hall be 
construed t o prohibit t he inter­
change or tree or reduced transpor­
tation between common carrier s ot 
or ~or their officers, agents, 
emp~oyes, attorneys and surgeons , 
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and the dependent members ot 
t heir famili es, nor to prohibit 
any common carrier from carrying 
passen.ers or property tree, with 
the lobject or proTiding relief 
1n ~asc s ot general epidemic, 
pestilence or other calamitous 
vis~ation; ****•" 

The term "f~lies" as used 1n the aboTe statute is defined 
in a l ater portion ot the same section to include •the famili es 
ot those persons nam~d 1n this proviso, also the families ot 
persona killed, and 1he widows during widowhood, and minor chil­
dren during minority, or persons who died while in the service 
of any such common carrier." 

Thus, it woul~ seea by r eason ot the above that a railroad 
corporation might Tery well render tree transportation, or what 
is its equ1Talent, issue passes entitling the holder thereof to 
such tree transportation to the widows or former employees who 
died in railroad servdce whatever mi ght be the present position or 
occupation of these women. 

HoYeTer, section 4360, R. s . Mo. 1929 is a further 
limitation on common parriers with respect to the right or ren­
dering tree transportation. That section proTides: 

"No railroad or other transpor­
tat~on company shall grant or 
issue tree passes or tickets, or 
pas,es or tickets at a discount, 
to members or t he general assembly 
ot ~he state of Missouri, or members 
ot the state board ot equalization, 
or ~Y state, county or municipal 
officer. Any railroad or other 
traQsportation company T1olat1ng 
the provisions ot this section shall 
tor~eit and pay tor each offense 
the sum ot two hundred dollars, 
whiqh may be r ecoTered in the name 
ot ~he state in any court or cam­
pet~t jurisdiction, and shall be 
prosecuted by the prosecuting 
atto~ney ot the county where the 
o.trenae was committed, or the 
atto~ey general, and the amount 
recovered shall be paid into the 
county school fund or said county.• 

Whi le unnecessar y for the disposition or this problem, 
nevertheless, 1n order t o tully complete t he picture as painted by 
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our Legislature, we r espectfully call attention to s ection 43&1, 
R. S. Mo. 1g29, whid,h proTi des : 

"An1 otticer, agent or employe 
ot apy railroad or other trans­
port~tion company who shall send 
or deliTer any tree passes or tickets, 
or passes or tickets at a discount, 
to apy member ot the general assembly 
of tbe state of Missouri . or any 
member of t h e State Board of Equali­
zatibn, or any stat e, judicial, county 
or municipal offi cer, shall be deemed 
guilty of a misdemeanor , and punished 
by a tine of not less t han fifty 
dollars nor more than ti Te hundred 
dollars . " 

s ection 4362 R. S. Mo . 1929 need not be here not iced as 
it has only to do wtth t h e penalties provided tor t hose who, 
responding to human ~palse , commit th& crime (mayhap through 
surprise or by reason of t he noTelt7 of the situation) of aceept­
ing tree transporta1;ion trom a commoh carrier. 

The latest enunciation by t h e Supreme court ot Mis souri 
with respect t o t h e interpr etation ot what constitutes a "publi c 
office" is to be t ound 1n an opinion rendered by ~udge At wood 
in the reeent ca se ~t State v. Truman, 64 s . w. (2d) 105, l . c . 
10&, wherein it was said : 

"In Mechem on Public Officers, 
pp . ~ and 2, sec. 1, it i s sa id: 
' A public office is the right, 
authority and duty, cr eat ed and oon­
ferr~d by law, by Wbich for a given 
period, either fixed by law or 
end~ng at the pleasure or the 
crea~ing power, an i ndividual is 
i nTested with same portion or the 
soTereign ~ct,ons ot the govern­
ment , to be exercised by him for the 
benet1\ of the public. The i ndiTid­
ual sp inTested is a public officer.• 
We hawe approved this defini t ion 
in State ex rel . Wal ker T. Bus, 135 
Mo. 3~, 331, 332, 36 s . w. 63&, 33 
L. R. A~ 61&, State ex rel. T. Hackmann, 
300 Mo. 59, 254 s . w. 53, 55, and 
Hastipg v. Jasper County, Sl4 Mo . 144, 
282 s ~ w . 700, 701; and it a ppears to 
be in harmony with the great weight 
of aufhority. " 
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CONCLUSION 

In view of t~e foregoing, it is the opinion or this 
department that it $ widow or a former employee who died while 
in the service or a common carri er be an oft'icer of the State , 
County or municipal government, the common carrier would , by 
reason of Section 4~60, supra·, be prohibited f'rom granting or 
issuing to her pass • or tickets, whether these be issued 
gratis or at a disc unt . 

APPROVED : 

JWH:AH 

ROY Mc~RfCK, 
Attorn ~neral 

Res pecttu1ly submitted, 

J OHN W. HOFFMAN , Jr . , 
Assistant At torney General . 


