' N AND REVENUE: pelinguent taxes to be paid with intercst at
SRS . legal rate of six per cent rather than ten

. .7\ per cent if taxpayer in bankreappcy.

March 36, 1935.

Hon. David R. Clevenger
Prosecuting Attorney
Platte County, Missouri
Platte City, Missourl

Dear Mr. Clevenger:

This office acknowledges receipt of your reguest for
an opinion on the following subject:

“The Chicago, Rock Island and Pacific Railroad
Company, which has a line through Platte City,
falled to pay its taxes last year when due. I
understand that the company is in the process o’
a receivership.

Recently they tendered to the Collector of Platte
Cuunty the smount of such delinguent taxes (state
and county) without any penalty, and insisted
that he receive the same.

Qur Collector hasg requested me to ask your opinion
a8 to Lis liavility to the state for such penalty
should he a¢cept such payment &s tendered. His
idea has been that he has no authority to accept
payment of deliuquent taxes without penalty with-
out making himself personally liable therefor.

You may send your opinion on this matter either
to Mr. Joun W, Walker, Collector of Flatte County,
or to this office."
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I.

TRUSTEE IN BANKRUPTCY OF TAXPAYER
NOT LIA LE FOR PENALTY. .

The Chicago, Rock Island and Pacific Railroad Company is at
present in Bankruptcy under the provisions of the recently enacted Re-
organization Bankruptcy Law. The particular section allowing reorganization
in bankruptey of railroad companies is Section 305 of Title 11, U.S8.C.A.
This law was adopted Merch 3, 1933 and ie designated also as C.204, Sec.

1, 47 stat, 1474, The claims against this debtor are therefore governed
by the Ueneral Bankruptcy Statutes. Section 83, Subdivision J of Title
11, U.8.C.A. provides:

“Debts owing to the United States, a state, a

county, a district, or @ municipelity 4s p penalty

or forfieture shall not be allowed, except for the
asount of the pecuniary loss sustained by the Act,
transaction, or proceeding out of which the penalty
or forfeiture arose, with reasonable and actual costs
occasionec thereby and such interest as may have
accrued thereon accordiug to law.*®

Accordingly, under the provisioms of this section no pen-
alties may be allowed against or required to be paid by the trustee or
conservator. This is not true however and does not apply to interest or
actual costs occa ioned thereby. The guestion then confronting you is
vhether or not the charges denominated in your letter as “penalties® are
penalties and forfelitures as contempleated by this federal statute.

The local property of all railroad compasnies 18 to be assessed
locelly as other property. Section D035, R. 8. Mo. 1829. Railiroad taxes
are delinguent January 1 of the year after they have become assessed and

levied and

"The company shall forfelit and pay in addition to

the taxes with which sald company may order charged
on the taxbooks of such county, such penalty as is
provided by law for the non-payment of other delin-

quent taxes.®

Therefore, all delinguent railroad taxes are subject to the provisions
of Section 9952, page 439, Laws of Missouri 1933, reading in part:

petwveen the first of January and the first

of July in the year 1934 and annually there-
after, and immediately upon the effective
date of this act, the county colliector shall
make out and record, in a book to be provided
for that purpose, & list of lands and lots,
returned and remalning delianqgueant for tazxes,
{ncluding theérein the delinguent taxes of all
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cities and incorporated towns having
authority to levy and collect taxes under
their respective charters or under any law

of this state returned delinguent to the
county collector, separately stated, des-
cribing such lands or lots as the same are
described in the tax books and said delin-
gquent returns, as corrected under sections
Yv38 and Y942, and charging them with the
amount of delinguent tax and nauilug the

years delinguent, separately stated, and

in addition thereto a penalty of ten per
centum on such tax delianguent for the preced-
ing year and amn additional aannual ten per
centum on taxes for each ,ear prior to the
preceding year, and shall certify to the
correctness thereof, with the date when the
same was recorded, and sign the ssue by him-
self, or deputy, officially; provided Low-
ever, if taxes are paid on land or lots
delinguent for the preceding year &t any time
prior to sale thereof as in this act provided,
the per centum of penalty added shall not
exceed one per centum per month or fractiocnal
part thereof or ten per centum annually.* * * +»

#hile it is true that this charge of "Uss per centuz* and
"one per centum per month* is denominated in thie Section as a
penalty, the same suns are referred to in ZSection ©£945 of the same
bill, page 426, Laws of Missouri 1933, as follows:

#+ » *all taxes hereafter becoming delinquent
shall bear éeéa;pg& until paid as provided
by section e

Various other provisions of our general tax law refer to
this charge both ss a penalty and as interest., However, our Supreme
Court has definitely classified thise chsrge as a "penalty”, so far
as the taxpayer is concerned. State ex rel. Cutcher vs. Koeln, 61
8. W, (2d) 750; s:ate ex rel. McKittrick vs. Bair, 83 3. ¥, (2d4) 64,
Alsc, the United States Circuit Court of Appeals for the Eighth
Circuit, in which Missouri lies, has, by obiter dictum, held such
charge to be a pcnalty. Horm v. Boone County, Nebraska, 44 Fed. Rep.
(2d) 920. 1In this decision the Court considered the case of Swarts
ve, Hammer, 130 Fed. 2358, 194 U. 8. 441, 34 8. Ct. 695, 48 L. Ed.
1080, The Court in construing the sSwarts case stated, 1. c. 921:
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“The referee had directed the payment of

the tax, 'together with the acorued penalties
and fees provided by law.' The Yistrict Court
disapproved the allowance of the penalties

aud fees, aud the Supreme Court iu Ssarts v,
Hummer, suprs, sffirmed the Dstirict Court.

e think this case not an suth ority im support
of the couteantion of the appellaas here. The
Missourl Leglislature haviung specifically de-
clared the 10 per ceant per annum to be a
penalty, it is reascaadle to suppose that such
Leglelatu e intended the charge to be subject
t0 the application of the principles and rules
applicable tuv penslties.”

However, 1 belleve that the s:me Court in the earlier case
of Stansard vs. Deyton, Daytoa vs. Stanard, 230 Fed., 441, has more
properl; construed the 3wart» case., (Qf the Iwarts case the *ighth
Circuit Cours of Appeals stated, 1. c. 444:

“In the case of Swarts v. Hammer, 194 U, S.
441, 34 Sup. Ct., 6895, 48 L. Ed. 1060, 1t s
said that the referee allowed & tax bill,
'together with the accrued penalties =nd fees
provided by law.' On review the District Cour:
affirmed the order &s to the amount of taxes,
but disapproved i1t as to penalties and fees.

It does not appeer that exception was takean to
that portion of the order dieallowing penalties
and feeés., Nelther the Court of Appesls nor the
Supreme Court =&s called upon to cousider that
wuestion. *

A reading of the reports of the "warts case plsianly in-
dicates that the allo-aace or disallovance of the *"penanlties and
interest® was not considered by the Appellate Court as & live issue
in the case. This 1ssue was swallowed up by the more potent guestion
of the liabiliity of property iu the baakruptcy court's custody for
taxes nccoruing, pending the disposition of the cstate.

de that as it may, ia view .f these decisions ¢of our
Supreme Yourt and of toe Circuit Court of Appeals of tohle Circuit,
it appears exceedingly doubtful that the Federal Cuurt w.uld hold
Loils charge to Le other tham & penslty. The remsalning guestion is
what churge cau be made Dy the & ate conceding that the statutory
charge 18 a “penaity”.
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III

TRUSTEE IS5 LIABLE FOR
LEGAL _IS?EREST OR

DELINCUERT TAXES,

One of the most oft cited cases in respect to liability of
trusteec 1o bankruptey for taxes.is that of People of New York ve,
Jersawit, 66 L. Fd. 40o, 363 U, 8., 493, This case 1s found entitled
In Re Ajax Dress Company iu the Tower court &nd ie reported at 2390
Fed. 950. The State of New York had filed & claim for fraschise tax
agaiust the bankrupt and for interest at oue per cemtum per month.
Under & etate lavw requiring delinquent to pay.

“in addition to the amount of such tax, ten
per centum of such amount, plus one per centum
for each month the tex remainec unpaid®

the United Stutes Circuit Court of Appeals stated, 1. c. 8563:

“S80 far &8s the state's second demand, for
penalties and interest, is concerned, the
matter is covered by our opinien in Re Menist,
260 Fed, 847, filed to-day. Thnt decieion
relates to & chim for interest at 1 per cent,
per moath, made by the United States in respect
of its demand for lawful and unpaid taxes; but
whatever 1a there sald is applicable with egual

. force Lo the demand of the state of New York,
aot caly for 1 per ceat. a moath, but for what
is coufessedly a peualty and called by that
name.

Order affirmed, with costs.*

In the Nenist case the Court had stated, 200 Fed. 1. c.
152 3°H

“A tax Lelug then & preferred debt, ueither
faterest nor aay other derivative or appended
claims can rise unigher than the tax debt which
glves 1t birth and belig, &nd it is provided

fu respect of all debts 'o-lng to the United
States, & state, & county, etc.' &8 & penalty,
ehall not be allowed, except for the amount of
the pecunisry loess sustained in the proceeding
out of wuich the penalty arose. Section 57§
(Comp. ft. tec. ©541 (J)). It is & mutter 2almost
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t00 plain to require citation that an exacticn
say be & penalty without being celled by that
nemse., Fontemot v. Accardo (C.C.A.) 278 Ped.

871, at psge 874. The question is often one

of degree, for no cne would doubt thet, if the
statutery rate for witbhholding a tax was 1

per cent. a day, the reguirement would be treated

a8 a penalty.

subject to statutory limitation, the rate of
interest or, what is the same thing, compen-
sation for the use of money, is ordinarily

fixed by agreement of parties. But in tex
anttérs there 18 no such agreement; one rtrty
commands and the other must obey, and again
subject to constitustional limitations the
coummanding party may impose any terms of pay-
ment that it pleases, snd it makes no difference
whether the price of delayed obedience 1s called
interent, or pemalty, or fine, or additional tax;
every increase over the amount that sctisfies
the tax, if paic the moment it is levied, is
werely an adcitional exercise of the power of
the taxing autbority.

g§ince in baskruptcy (and we are solely conceraned
with Daukruptey, the power of ascertul ning the
smount or legelity of auy tax is vested in the
court (secticn 548), and pensltics are not to

be ellowed, except for the amouut of pecuniery
loses luntu{nod 0y the delayed payment, the

ouly guestion here 1s whether an éxsacotion of

l per ceat, & month a8 the price of delay amounts
to & penalty. As to nature of interest gencrally
sec A.ency, etc., Co. v. AmericanCe. 2358 Ved.
353, at page 372, 169 C. €.A, 375, 6 A.L.R, 1182,
On the point et bar we are in accord with In re
‘ulhllnd, cto., Co. ‘So C.) 229 Fed. 829. and
hold that, there _elng no evidence of any injury
or damage to the government by the withholding
of this tax, except that which flows froa the
aonpayme t of & just debt, saything in excess of
the legal rate of intercst is to be treated as

a penalty and not allowed.
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The point seems uOt to bhave been argued in

Re Xallak (D. C.) 147 Ped. 276, in Re

scheldt (D. C.) 177 Ped. 599, or in Re Quinones,
3¢ Am. Bankr. R,, 320; but ia the implications
of these coses we caunot comcur, s the gusstion
here arises under the Sankruptey Act, United
states v, Guest, 143 Fed., 456, 74 C. C.A. 580,
doee not epply; there being no reascon why &
penslty, by whatever name cslled, may not bLe
eaforced sgainst &n individual, ir properly
expressetl in agreement or statute,

that 1ntorttt ntops with pctitlon filed (Boxton
v. hrefus, 21% U. 8. 339, 31 sup. Ct. 366, 56
Le Ed. 244), but a tax debt, due to any of the
taxing suthorities enumerated iu section 84a,
is oot only a bhighly preferred cebt, but the
section c¢ontaine specific directicns that the
trustee shall pay 'ell taxes legally due and
oring.' Thot metns legally due and owing in
agcordance Tith the provisione of the Bankruptecy
Act, =nd uader that stetute secotion 57j reqguires
pennlties due to the Upited States, or a state,
etc., to be allowed to the extent of the
pecuniary loss suffered. The loss comtinues

&8 much &fter petition filed as before."®

80 it appeares by combining these two decisicns that it was
the "ircuit Court of Appeals' judgment that the BState should receive
interest at the legal rate of six per centus per annum on this tax
regardless of the provisions of the taxing act. When this case reached
the Supreme Court the decision in tile respect was affiramed, the Court
stating 1. o. 4086;

“The courts Lelow held that that this latter
liabiiity wag & penmalty (referriag to the ten
per cent plue oune per cent per monsh) and
therefors not 1o be allowed, but alloved 6
per cent upon the tax se apporticned, to the
date of payment. The state says that it e
eatitled to the stztutory iantereet or acae."®

Upon thies the Court held, 1. c. 407
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“As the 1 per centum is more than the value
of the use of the money, and is added by the
statute to the 10 to make = single sum, it
must be treated as part of one corpus and
must fall with that, We presume that, in this
event, the state does not object to receliving
the simple interest allowed. That part of

the order will stand.*

%9 that it appears that the Supreme Court in thies case held
proper the allowance of legal ianterest om the tax claim irrespective
of the fact that the taxiag act did oot provide for the paymeat of
such interest ia euch amouunt.

Ancther Federal cause of iantcrest oa this problem is In Re
Ashland iwery aand Corundum C.ompany, 238 Fed. 836, In this case the
gtate of New Jersey hed made c¢laim for franchise taxes due from the
bankrupt together with “interest at the rate of cae per cent for each
month uautil paid.* 7Tuls claim precisely followed the State tax act
and the guesticn arose Bs o whether or not the interest provided
for im the law should be al.owed. The Court stated, 1. c. 831:

“Tue fiansl question then i+ whether the 1 per
ceat per month is interest om the tax, or a
penzity for nonpayment of it. That it 1s called
interest ln the statute is not, of course, oon-
c¢lusive upon the banxkruptey court, which will
exanine nad decide the yuesticn for itself.

New Jersey v. Andersoa, 303 U, 9, 483, 37 Sup.

Aad ia ordering the ideferee to allow interest ot six per
ceat on the face of the tax from ite due date until it was paid stated
1. . 833:

‘“The test by which such determination is to be
made ia actions ex contractu 1s established.

'It may, ve thinc, fairly be stated that, when
a claimed disproportion hasg been asserted in
actions 2t law, 1t has uesually dbeen an excessive
disproportion 59t-csn the stipulsated sum and the
poscible damages resulting from a trivial breach
epparent on the fece of the contract, and the
question of disproportion has been -llply an
slement entering into the consideration of the
question of what was the iatent of the parties,
wshether bous fide to fix the damages or to
stipulate the peyment of an arbitrary sum as

a penalty, by way of security.' white J., Sun
Printing Associstion v. Moore, 183 U, 8. 643,
672, 673, 33 Sup. Ct. 2340, 353, (48 L, Ed., 386.)
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There way vs doubt uader New Jersey v,
Anderson, supra, whether this court is re-
stricted in determining the question under
discussion to the fece of the statute.

Assuming, however, that it 18, it sesme to me
plaiu, ana 1 accordiugly fiand, that 1 per ceat.
& moath exceeds what is fairly reguired to make
good loss to the state from mere delay in
paymeut of the t&x, aand as to such excess is
not intercst, but constitutes & penaltiy imposed
for fallure to pay promptly. The actual
dansges sustained Dy the state of New Jersey
from the deiay a'e not ovscure nor difficult

to estimsate. What the state lost was the

use of the money. Its damnges therefor are the
comzonedt form known to the law, and the most
certain of estimation. They ¢ 3 by

gtagute in New Jersey for iadividus ) &

gor . per ?%%ggh Gen. 3tats, . J. p.
4, t 1s 4 icult to see¢ how, as damages,

they can be larger in the case of the state.

te » & 1t is sufficieat to say that all
dasages for delay in the paysent of money dwing
up.n contract are provided for im the aliowance
of iaterest, whici 18 in the nature of damages
for withnolding aoney th-t is due. The law
assuxes tnat iaterest is the measure of all
such damages.' Wwalte, ¢.J., Loudon v, Taxing
Districg, 104 U.35. 771, 774 (36 L. R=d. 923).

The sum hele clalmed is double the statutory
intere¢st and almost double the highest rate
of iuterest which national baaks are allowed
10 charge under Unlted States statutes. Fev,
gtats. U. 8. Sec. 5187 (Cump. g¢. 1913’ Seo.
P7b8). Nor is this impoeition made for the
purpose of reimbursl g the state for expense
fnocurred in collectiing the tax.,* - o*»
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A similsr Lolding 1s to be found in the case of In Fe. Brown,
41 Fed. (<d) 3:8, - decision by the District Court of the Southern
Mstrict of ohio.

The case of Stanarc ve. Dayton supra, found its way to the
Supreze Court of the United States and is reported at 60 L. ©d. 1180,
341 U. 8. bEb. The Circuit Court of Appeals had held that the trustee
was required to pay the amount of tax together vith the penalty
interest provided for by the 3tate law, and upon review the Supreme
Court reversed that part of the decree, only reguiring the trustee
to pay the le.al rate, 1. c. 1183:

*“And while we are of opinion that the cer-
tificate holders were entitled to interest
upon the l-ounto paid,
rate, & B&nhm}{.{_;z
tr we tht they were not entitled to
e larger iuterest required to be paid on
redemption from tax sales. They were not in
& position to stand upon the terms of the
redemption statute, for the sales were invalig,
and the only recugaition which they coculd ask was
such ae resulted from an application of equit-
able priccipl«s to their situation. The de-
cree of the Ciroult Courtouf Appetls 1e modified
to conform to what is here sald respecting the
Bllowance of latcrest. In other respects it
is afiirmed.”*

Following thie decision ocur csn United States Circuit Court
of Appeals iu the case of Horm vs. Boome Couunty supra, helc the
trustee liable for tem per cent interest under the Nebraska law,

Jection Sbd% R. 5. Missouri 1929, is in part as follows:

“Creditors shall ve allowed to reccive intercst
at the rate of s8lx per ceant per annum, when no
other rate is agreed upon, for ell moneys =fter
they Lecome due anc payable,* = * **

By this decision six per cent interest per annusn is allowable
on all contracts in this state and under the foregoluz decisions must
be construed as being the minisum amount for which the trustee is

liable.
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lasofar as other charges are concerned such as collectors'
comuissions, clerks fees ete., it is difficuls, if not impossible,
to place there within the provisions of Subdivision J of Sectiom &3,
Title 11, U.3.C.A. &8 being penalties and forfeltures, as they are
certainly compensations alloved others who are required to perform
duties by virtue of ihe faillure of the taxpayer to pay the tax when
due, and if the acts have actually Leen performed, the costs allowed
by law shoula be pald by the Trustee im Bbankruptey.

CoNCLUSION,

It is therefore the opinicm of thie office that the
Trustees of the Chicago, Rock Island and Pacific Railroad Company
are liable to the State of Missourl as interest on delinguent taxes
eix per cent per annum on such taxes fro date of delinguency

until paid,

1aai-tlnt Attorney Goacrll

APPROVED:
9 lei!??ﬁiﬁx,

Attoruey General

HGRS NN




