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OFFICERS: NOTARY PUBLIC: A stenographer in the employ of Home 
Owner s ' Loan Corpora t ion may be a 
Notary Public. 

11r . · oodson CockJti l l 
.f<:xecut1ve Cl erk 
~xecutive Of f icd 

Jefferson Ci ty , i>-1ssouri 

Dear Sir: 

rch 1 , 1935 

o l 

This is to acknowledge receipt of your letter or 
r ecent date , with inclosure trom Redick o • ~ryan. which 
r eads a s f ollows : 

"I am attaching hereto a letter received 
f rom Ron. Redick 0 1 8ryan , State Counsel 
for the Bome Owners ' Loan Corporation 
regardinq t he i s suance or a Notar,- Pub­
l ic eomm~aaion t o a stenographer in 
t he e~plqy of the Home Ownero ' Loan 
Corporat!on. 

On the Ndtary Public application it 
state s that no pers on oan be appointed 
a Notary Public 1f they are hold1n~ an 
office of prof it under t he United States 
Government . Wi ll you kindly f urni sh 
me an opini on aa to Whether or not a 
commissi on should be iaaued to ~1as 
Appel ? 

Kindly return ~r . O' Bryan' e l e tter wi th 
t he opinion . " 

Artic l e XIV , Section 4 1 of the 1aeour i Const1-
t ut 1on, provides as tollowaa 



Mr . ~oodson Cockri~l March 1, 1935 

•No person holding an off ice ot pro­
fit under t he United States shall, 
during hia continuance in such office, 
hold any office of prof it under this 
&tate . " 

Section 11738 R. s . ~o . 1929 provldea how notar1ea 
are appointed, their term of ottice and qualifications. 
f a1d section reads as followat 

"The goYe~or shall appoint and comm1a• 
oion in ea~h county and 1ncorporated 
city in this state, aa occasion may 
require, a notary public or notaries 
public, who may perform all the dutiea 
of such ottice in the county for which 
such not&rf i s appointed and in adjoin• 
ing counti.s. j ach such notary shall 
hol d offic• tor t our years , but no 
person ahall be appointed who baa not 
atta1nad t he age ot twenty-one ,ears, 
and who i s not a citizen ot the Uni ted 
States and of t trts state. It eball 
be the dutt of every such notary When 
he performs an official act outside his or 
her o~n county to state 1n his or her 
certificate t hat t he county 1n which 
such act 1• performed adjolna the 
county witijtn and for which he waa ap­
poi nted and comn1aaioned. " 

Dauer on John's American Notary, (4 ed.) page 1, 
paragraph 1, defines a ' notary' in the following mannerz 

uA notary or notary public is an 
off i cer appointed by the execut iYe 
or other a~polnting power under the 
laws of dl.t'terent etates, having 
power generally to attest writings 
tor the purpose of establishing 
t heir authenticity, to ad~lnister 
oaths , and to per~orm similar duties." 

/ 
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Page s, partgraph 3, of the ••~• work , ba& t hta 
to ••7 ot notarioa D tho Unit d Statea , 

" In the Unt t eet State• , notarlea are 
tate or rtoere , u uall7 a ppotnted 

by tho governor. ~ ~ w ~ o " 

~hat t an ottloe ot profit l e well eettled bJ 
rea1on and author1t7• che• on fubllc Ofttcera, sec• 
t t on 13, page 10, etatee c 

"An o.rrtce to wbtch aalar,- , co .. 
poneat1on ot teea are att•ohe4 11 
a lucrative orr toe, or, aa tt te 
trequentl7 "lled, an ott tee or 
?rottt . t ne &!Dount o r t he •alU'J 
or compen~at1on attach 4 • not 
matGr!el . ~'he amoUDt attached 11 
a uopoce4 tol be an ade~atc c~ 
p~nnatton ~d t Sxea the oha»acter 
of t he otttee as a lucrat1• o cne , 
or an ottJe• ot profit . a 

l n v!ow ot the a covo , wo are of the op1nton tbot a 
notary public hol ds an otl'tee ot prot 1t under tn1e state. 
'the queatlon t h ut mot now be deteratned le, whetbor a 
etenographsr tn the empl07 or the fiome Owner• • I..oan Corpora• 
t1on holds an ottlc~ ot prot 1t un46r tbe t nt ted ~tatea . 
22 Rultn t Caao Law, ooct1cm 12 . pep ~so. dtett ngulahea 
between a pu~l!o ort1oe acd a public emplQTaant . aa t ollowa a 

., I t 1a somottmee a !d thot an ott tee 
1a a ~ubl1e cha r ge or emplOJ nt. 
but 1 t treqpontl7 beocae,• nec•••U7 
to 4ta•1DguJab between a publlo ot• 
flee and a public emplo7 nt. 1~e 
tor 'empl~nt' 1e the more caa­
probenatv• , and wh11• an ottlce ta 
an eaplo7-S&~t , tt dos s not follow 
that an esp]l.OJ11l0Dt 1 an ottlee. 
Tbue , when ,a eaplo.rmont la • c~ 
!lnutng one~ wbteh 1o 4ettned bF 
J-"ulea proeortbad by law . antS not bJ 
oontraot. ei,tch an emplOJment la AD 
ottlce , an4 the pel"eon who pertoraa 
1t 1s an oft1oer.• • o * o ~ o" 
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~~ o•~~on t ho whol an ott!ceP 
1• 4lat1 ~lahed trom tbe • plOJ&e 
in tbt!t 8 at r tmportanoe ,dtpS t7 , 
and \ndepondonee or hie poa1tt OD , 
tn bolD requ1r • to tak~ an ott1c1a1 
oath, aDC1 perbape to 1ve an ottl• 
olal bond , ln tb ore ondurtns 
tenure, •r4 tn t he tact t hat the 
dutlea o t b po•Jt l on a~ preeorlt o4 
bJ law. l"tb rmore , a •r• • 
pl070e d~ not have the dutloa or 
roaponalb111t1 of a ~u 1o o~tleer. 

It J b' atato~ a a a gen ral rule 
t t a po 1 t1 1• a public ott1ce 
whon 1t la create bJ law, with 
4ut1oa east the 1ncuaberit whloh 
1nYolve u exerc1•• or 110ae port10D 
o1 t he aoY relgn pow r a 1D tile 
perter oe o wbleb tbe bllc ta 
oonc•r no4 , ancS whtoh a lao are con• 
tlJmt-os b. tholr nature and oot 
oeeaal al or lnterml ttent J wbtle a 
?U ... 11c ecpl0J11 ot , on the otb r baD4 , 
1a a poaltton whlcb lacke one or ore 
or the•• el•ment a . * • 

~•otlon 18, pas ~84 .or the aa.o voluae • . akea 
t he j ollow1ag 4l~tlDctton between an otr toer or the 
: ederal ~•~nt and a •era • plo7oe, 

•u er t~ conetltutlon or t he On1to4 
ntat•• ~~ order to con•t1tute • p•r-
80D an o.fflcer ot' the t 4eral gov'8ro­
:ent •• ~1attn u1aho4 tr0111 a N ... 
plo7•• , be cuat hold h1a place eit~r 
b7 v1rtu• o~ an appo1ntMDt ot the 
Pre 14ent • or or one ot tbe ourta, or 
ot a bead of a do r on.t aut orl&ed bJ 
law to ke • uch a ppointment . Thus . a 
clerk &pfo1ntecl bJ the 3eorotary or the 
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Treasury! who i e a head o r such a 
depart~ejJt , i s a public otrtcer, and 
the same ls true or an engineer ln 
t he navai aervice a ppointed bJ the 
Secretary or the Navy. jjut t he com­
m1aa1oner or pensions la not the head 
ot a department such as 1a authorized 
to a ppol•t ottieera, and therefore a 
surgeon • ppointed by him haa been held 
not to b$ a put lie officer. And where 
there 1a no statute au thorizing the 
Secretary o: the Navy to appoint a pay­
master ' s clerk, nor any act requi ring 
h1a approval of such an appointment. 
and t he regulations o£ the navy do not 
require •ny such a ppointment or approval, 
a paymaeter ' s clerk ie not an officer 
ot t he United States . Again, the mer­
chant a ppraisers a ppointed as umpires in 
cases of di spute on the value ot ijported 
goods subject to euatoms duties cannot 
be c onsidered as public otticers, espe­
cially in view of the tact that the 
original appointment of one ot them 1a 
made by the importer alone . * * v ~ * •• 

In the ease of Robertson v . · lis County 84 s. w. 
l097, 38 Tex. Civ . App. 146, t he court said: 

"A.' publ1j office ' is the r1ght,authority, 
and duty created a nd conferred by law by 
whlcb ,ro~ a g iven period , either f1xed by law 
or endur!ng at the pleasure or the creating 
power, ln individual i e veeted with aome 
portion qt the 80Y8reign funetione Of the 
governms~t to be exerci sed by h 1m tor the 
benei'it df the public {quoting and adopttng 
definiti on ln Mechem on ~ubli c Ott1cers ,aa 
approved 1n Kimbrough v. earnet t , 55 s.*. 
120, 9~ Tex. SOl) . ' As oald b7 Chief 
Justice JAarshall,"although an office la an 
emplo~ent,it doee not f ollow that eyery 
empla,r.m&~t 1a an office." Mr . Mechem,1n h1a 
work on ~ublic Otticere, aayea"The moat 1~ 
portant characteristic which d1etlngu1ahee 
an o1'f 1ce from an emplo~nt or contract 1• 
t nat the creation and conferring of an office 
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involves a dele~tion t o the i nd ividual 
of s ome of t he sovereign fune t1ona or 
govern~nt, to ~e exercised bJ him t or 
the benefit of the l>U "l1c; that aome 
portion of the sovereignty of the o~n­
t ry , either l eg1elatiTe , executive or 
judicial, attachee tor the ttme being . 
to be ex~rciaed for the nubl ic benefi t. 
Fnlese the powers eonterred ar-e of' thi• 
nature, the individual is not a public 
officer . " ' ' * * ~ * ~ * ~ * *·• 

In Fekete v . City of ~aot St . Louis 145 N. ~ . 
693 , the court stated l 

"~-~vvwAn officer ot the united 
~·tatea 1_, one who hol d s oft t ee 
by virtu• or appointment bJ the 
t reeiden~ or by heads ot depart­
ments au thorized to make appoint­
men t s . u. ~ . v. ouat , 124 u. s. 
:50~ J a t. . ct . 505; 31 L • .:.<1 . 463 , 
citing u. ~ . v . Germa1no 99 u. s. 
508 , 25 L. • 482J 3 ~yc. 818.~•" 

The ~upreme Court ot 
Hastings v . Jasper County 314 
public off icer aa /ollow•a 

aaour1, 1n tbe ease ot 
o. 1. o. 149, defines a 

"A publiq off ice i ~ d eftned to be 
1 the rig4t , author! ty and duty, 
c reated and conferred by law, by 
which, !'qr a u! ven oeriod , either 
flxed by law or enduring at the 
pl easure of the creating power. 
an 1 nd1v~dual is invested wi th some 
oor t ion d the sover eign funot1ona 
of the government, to be exere1aed 
by him rqr the benefit of the pub­
l ie .• ( ec m, Pu blic Oftieera , lJ 
State ex r e1 . alker v . ous , 135 o. 
325. )v ~ • ~ ~ • ~ J ~ ~H 
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CONCLUSION 

In view p f the foregoing aut horities , 1t ts the 
opinion of th1s department that a steno~rapher,in t he 
employ of the Home Owners ' Loan Corporatlon,does not 
hol d an office or profit under the united Statea ,but 1a 
merely an e~ployee and t herefore !a not d1squal1!1ed b7 
reason o~ the prov~a!ons or Art!ele XIV, Section 4, ot 
t he Constitution of Misso uri , from holding the ot f lee 
of notary pu blic 1h this state . 

APPROVED : 

ROY utcKITTRICk 
Attorney General . 

J LH aJ .b; TaLC 

Reapeettull y sub:dtted, 

James L. Hornbostel 
.t.s s1atnnt /, t tomey General 

(Letter,Redlck O '~an I nc losed) 


