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OFFICERS: NOTARY PUBLIC: A stenographer in the employ of Home
Owners' Loan Corporation may be a
Notary Public.

serch 1, 1935 . | - 3%
- o I
ire Woodson Cockrill P ]l,[: [);
Executive Clerk
sxecutive Officé '
Jefferson City,iissourl /// I

Dear Sir:

Thies 18 to acknowledge receipt of your letter of
recent date, with inclosure from Hedick O'Sryan, which
reads as follows:

"l am attaching hereto a letter received
from Hon. Redieck O'Eryan, State Counsel
for the Home Owners' Loan Corporation
regarding the issuance of a Notary Pub-
lic commission to a stenographer in

the employ of the Home Owners' Loam
Corporation,

On the Notary FPublic application it
states that no person can be appointed
a Notary Fubllie 1f they are holdings an
office of profit under the United States
Government. Will you kindly furnish

me an opinion as to whether or not a
commission should be lssued to Miss
Appel?

Kindly return ir, O'SBryen's letter with
the opinion.”

Article XIV, Seetion 4, of the .issouri Constie
tution, provides as follows:
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"No person holding an office of pro=-
fit under the United States shall,
during his continuance in such offlice,
hold any office of profit under this
State.

Section 11738 R, S, Mo. 1929 provides how notaries
are appointed, their term of office and qualifications,
“ald section reads as follows:

"The govermor shall appoint end commise-
sion in eac¢ch county and incorporated
city in this state, as occasion may
require, a notary putlic or notariles
publie, who may perform all the duties
of such office In the county for which
such notary 1e appointed and in adjoine
ing counties. “ach such notary shall
hold office for four years, but no
person shall be appointed who has not
attained the age of twenty-one years,
and who 1s not a citizen of the United
States and of thls state, It shall

be the duty of every such notary when
he performs an official act outside his or
her own county to state in his or her
certificate that the county in whiech
such sct is performed adjolns the
county within and for which he was ap-
pointed and comnissioned.,”

Douer on John's American Notery, (4 ed.) page 1,
paragraph 1, defines a '"notary' in the following manner:

"A notary or notary publie 1s an
of ficer appointed by the executive
or other appointing power under the
lawe of different states, having
power generally to attest writings
for the purpose of establishing
their avthenticity, to adninister
oaths, and to perform similar duties.”
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Fage 3, parsgreph 3, of the same work, has this
to say of noteries in the United States,

“In the United States, notariss are
state offlcers, usually appointod
by the covernor. * % = @

#hat 1z an office of profit 12 well esettled LYy
reason and cuthoritz #echem on Fubliec Officers, sec~
tion 12, page 10, statess

"An office to which salary, com=
pensation or fees are attached 1s
& luerative office, or, se 1t 1s
frequently called, &n office of
profit. The amount of the salary
or compensation attached e not
matorisl, \he amount attached 1is
suppoced to be an sdequate come
pencsation and fixes the character
of the office as a lucrative one,
or an office of profit,"

In view of the atove, we are of the opinilon that a
notary publlie holde an ofice of profit under this state,
The question thut must now be determined ig, whether a
stenogrepher in the employ of the ilome Uwners' Loer Vorpora=
tion holds an offlice of profit under the United itates,

22 Rulin- Case Law, soction 12, pe 380, distinguishes
between a putlle offlee ard a publie employment, as followsi

"It 1o sometimes sa'd thet an offilce
is a pubtlie charge or e=ployment,
but 1t frequently becomes necessary
to diséingulsh between a public ofe
fice and & public employment, The
tormn 'employment' 1s the more com=
prohensive, and while an office 1s
an employment, It doss not follow
that an smployment is an office,
Thue , when an employment 1s & cone
tinuing one, which 1s defined by
rules prescribed by law, and not by
contract, such an employment 1s en
offiece, and the pereon who performe
1t 1s 2n offloer,s & & & & © &%
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“"ssuowlut on the whole an offiecer
dlati:::hhod from the employee

in the agreater ilmportance,dignity,
and independence of his position,

in being required to take an official
oath, and perhaps to give an offie
eial bondi, in the more enduring
tenure, and in the fact that the
dutles of the position are preserited
by law, furthermore, & mere eom=
ployee dpes not have the duties or
responslbllities of a putlie officer,

P W W W Y e 2w o= B

It may be estated ar a general rule
that a poeition 1s & public office
whem 1t Is ereated by law, with
duties cast "n the lncumbent whieh
involve an exerciese of some portion
of the soverelgn power and in the
performance ol whiech the publiec is
concerned, and which also are cone
timuing in thelr neture and not
occaslional or Intermittenty while e
publlie employment, on the other hand,
ie a poeition which lackes one or more
of these elements.,» # « « « wa "

‘ection 18, page 3584,0f the same volume, makes
the rollowing distinction between an offlcer of the
“ederal Uovernment end & mere employee,

"Under the constitution of the United
“tates in order to constitute a pere
son an officer of the federal governe
ment as dietin uilshed from a mere eme
ployee, he must hold his place elither
by virtue of sn eprointment of the
fresident, or of ons of the courts, or
of a head of a department autlorized by
law to meke such appointment, Thues, a
elerk appointed by the Seeretary of the
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Treasury, who 1 a head of such a
department, is & public officer, and

the same 12 true of an engineer in

the naval service appointed by the
Secretary of the Navy. But the com=
missioner of pensiones is not the head

of a department such as 1s authorized

to appoint officers, and therefore a
surgeon appointed by him has been held
not to be a publie officer. And where
there 18 no statute authorizing the
Secretary of the Navy to sppoint a pay-
master's clerk, nor any act requiring
his approval of such an appointment,

and the regulations of the navy do not
require any such appointment or approval,
a peymagter's clerk is rnot an officer

of the United States, Again, the mere
chant appralsers eppointed as umpires in
cases of dispute on the value of igported
goods subjeet to custcoms duties cannot
te coneidered as publie officers, espe=-
clally in view of the fact that the
original eppointment of one of them is
made by the importer alone, # # % # = #%

In the case of Hobertson v. :llis County 84 S, W,
1097, 38 Tex. Civ,., App. 146, the court said:

"A'publie office' i1s the right,suthority,
and duty ereated ard conferred by lew by
which,for & given period,either fixed by law
or enduring at the plessure of the creating
power, &n individueal ir vested with some
portion of the sovereign functions of the
government to be exercised by him for the
benefit of the publle (quoting end adopting
definition in Mechem on Fublic Officers,as
eapproved In Kinbrou§h v, Carnett, 55 S,.%,
120, 935 Tex.301). As eald by Chief

Justice Marshall ,"although an office 1s an
employment ,it does not follow that every
employment 1s an office.,” ir, Mechem,in his
work on Fublie Officers, says:"The most im-
portant characteristic which distinguishes
an office from an employment or contract is
that the creatlion and conferring of an of fice
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involvee a delegation to the individual
of some of the soversign funetiones or
government, to be exercised by him for
the benefit of the punliec; thet some
portion of the soversignty of the coun=
try, either legislative, executive or
judiecisl, attaches for the time baing.
to be axercised for the publie benefit.
'nless the powers conferred are of this
nature, the individual i1s not a publie
offfeer, " " # & & u & @« # » & #,"

In Fekete v, City of Zast St, Louls 145 N, =,
693, the court etated:

"ssuwwuhin offlcer of the United
States 1& one who holds offlice

by virtue of eppointment by the
‘resident or by heads of departe
ments authorized to meke appointe
ments. U‘ De Ve ‘OU‘t. 124 U, 3.
3033 8 S5,0t,505; 31 L. :d.463,
citing Uy S, ve Germalne 99 U, &,
508, 25 L. “de 4823 3 Cyec. 818,#xw"

The Supreme Court of dlssouri, in the case of
Hastinge v, Jasper County 314 ko. l. ¢. 149, defines a
public officer as follows:

"A publle office 1s defined to be
'the right, authority and duty,
ereated and conferred by leaw, by
which, for & ziven period, elther
fixed by law or enduring at the
pleasure of the creating power,

an Individual is invested with some
portion o the sovereign functions
of the govermment, to be exercised
by him for the benefit of the pube
llc.' (dechem, Fublle Officers, 1j
State ex rel. “alker v, bus, 135 io,
325.)w & W W % T W ow *n
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CONCLUSION

In view pf the foregoing authorities, it 1s the
opinion of thls department thet a stenocrapher,in the
employ of the Home Ownere' Loan Corporation,does not
hold an office of profit under the United States,but is
merely an employee and therefore 1s not disquelified by
reason of the provislons of Artliecle XIV, Sectiomn 4, of
the Constitution of iissourl, from holding the office
of notary public in this state,

Respectfully submitted,

Jamss L. HornBostel

heslstent /ttorney Genoral

APPROVED:

ROY HeKITTRICK

Attorney Genoral,

JLH3J =TI LC

(Letter,Redlck C!'Bryan Inclosed)




