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February 18 , 1935 . 

senator A. K. Cl~k 
Chairman o! Senate Committee 
on criminal Juzia~rudence 
Jefferson C1tJ, K~aaouri 

Dear s enator Claz•: 

Actnowledgaent ia bezewith made of your request for 
an opinion of this office on tbe fol l owing sub ject: 

•In tb• event that th~ Legislature bJ l&w 
author~••• i ncorporated cities, towns and 
villag•• to impose licenae taxea upon tbe 
manutao turtng, distribution and a&le of 
intoxicating liQuors, aar the Leg i sl ature 
also l~ait the amount of such licenae taxes 
that such cities , towns and villages mar 
charge"P • 

Before turni ng dir ~otly to thia problem • • first 
direc t attention to th., atatua of intoxicating liquor 1n the 
St a te of Mi ssouri. There 1a no 1nber$nt right for the privilege 
of deal i ng 1n 1n~x1cat1ug liquor and it is unlawful to do eo 
without specific l egislative authorttr. In the caae of St a te 
vs. IDgraa and Ad~s. 118 Mo . App. 323, t he following re•arta 
are made , l . c . 3~1: 

•we !1~d that, no twitbatand1ng tbe fact tha t 
a aaloo:n or other house 1n wbich intoxicat­
ing l i quors are sold waa not a nuiaance a t 
com~on la• for the reaaon tha t it wae not 
unlawf~ t o sell liquors in the abaence of 
atatut~y rea tr1otiona as atated in t he text 
aupra, t hia i a not the law in tb ia Stat e , in­
asmuch &a at a very earlJ date our supreme 
court establ i abed the doctrine tha t because 
of 1ts t endency t o deprave public .orale, the 
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right to eell 1ntoxlcat1 liquor• le not a 
natural prlYilege, but l e e. oal ll~ wblob DO 
one baa a right to pureue wlthout flrat ob­
taining peratt or lioenae froa the proper 
authoritlea. (Auet in Y. St a te, 10 • o. 591; 
State Y. isaan, 163 •o. 1, 62 s. W. 828; 
Barnett Y. Pemiacot County Court, 111 Mo. App. 
692, 86 s. w. 5?5) . In Ylew of thia dootrine 
of our 8~preae Court , the co n l aw doea oot 
pre~ail here on this ques tion, and we auat 
t r eat it aa a aettle4 principle, at variaaoe 
therewith, i n the ~uriapru4enoe of Kl aaour1, 
that the aale of liquore without a lloenee 11 
therefore unl awful, eYon in the abeenoe of a 
atatute •o decl aring. • • • •• 

Tae · upreae Court in the oaae of St t e es 1nf. ••· 
Ml aaour1 Athletic a et.Louie Oluba, 361 • 53?, reYiewed the 
vari ous reaa&rka ot the .t.;tpel late Oo\lJ'ta of our state, stating aa 
follows , 1. c. 5b8 , 689: 

•tt 11 aearcely worth Whlle at tble d&J an4 
tl .. to oone apac e diacuaalng the ob aoter 
of t he liquor tr ffic , except to s ay that early 
i n our j~1o1al history Judge tapton, who aa7 
well be ety1e4 the Story of our jurlaprudenoe, 
eat d , in Auatin Y. St a te, 10 Mo. 6Sl, that •the 
eale of intoxioat1cg liquore ia by l aw illegal 
and ia n~t a pr1Y1lege of a citlzen of t h1e or 
any othe~ State, and tha t the right to aell 
aaae oao only be aoGuire4 by oomplyt with the 
l aw.• Tllrtr-flYe yeare later, with no a4Yerse 
1ntlaation in the 1nter1a , t hl a court reiterated 
the doot~tne announced in ~he Aua~in case, aupra, 
and 1n a per curi op\n1on 1n s~ate es rel . Y. 
Hudson, ?a Mo . 302, eaid, in a4d1t\on, that •the 
liceaee tee exacted of draaahop teepera 1a aot 
a tax, but a prlce paid for the priYtlege of 
carr ying on a buaineee de~rimental to public 
.orale, ~d •h1ob t he ~egt el&ture in the exero1ee 
of ita pql lce power baa the right to prohibit 
alto~etb~r. • ADd Burgees, J., in State Y. Seebol d , 
192 •o. 1. c. 727 , eaid: •I t ia fund&aental tha t 
no one b&e a natural right t o aell 1ntosloatiog 
liquor, i•o~uee the tendency of ita use i e to 
depraYe ubltc .orals, d to do eo without a 
11oenae roa proper authority 1a unlawful.• 
( C1t1ng onaea. ) 8o 1t ••• held 1n B1gg1aa • • · 
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TaltJ, 1~? Ko. 280, tha t & dr&aahop 11cenae 
was a me~• para1t, not a oontr ot, between the 
St ate LA¢ the licensee, in wbtcb tb latter 
bas no 1eated rights, but 1a subject t all 
ttaes t o the pollee power &D4 la reYoo&ble at 
&D.J tiae t e State m&J ••• proper to do ao tor 
any Y1ola t1on v! the dr&mshop laa, whether the 
l i oenao •o proYidea or no t . 

Otb~ opinions of th1a court and the courta of 
appeals add aucb force to the doctrine announced 
aa repetition &Ad UAY&rying adherence 1Ye to ,any 
Judicial declaration. The laet word on the aub­
ject baa been eo aptly aa i d by Woodaon, J., speak­
ing tor 'h1a court, 1n State Y. Parter Diet Co. 
4S8 Ko. 1 . o. 265, that it may be appropria tely 
incorporated here as followe: 

'The author1t1ea &lao eatabliah the fact tbat th• 
liquor tllaff1o ia not a lawful buainesa, except 
as authomi zed by expreaa legtal ation of the state; 
that no person baa the natural or inher ent right 
t o eugag~ ther e in; that the liquor bueineaa doee 
not atan4 upon the same plane, in the eyea of 
the l aw , with other co erctel occupations. It 
ie placed under the ban of the l aw , and it ta 
thereby differentiated froa all other occupa tion•, 
and 1 thereby separa ted or remoYed from the 
natural ~1ghta , priYile es and 1 unitiea of tho 
c1 tizen. 

'The turegJi ng enunciation• of tbe courta are 
baaed upon the well known fact that 1ntox1oa t1 
liquora ~Q the traffic therein, b&Ye brc;ught 
1n~emperanoe, poYerty and m1eery upon .any of 
our o1t1 ~ona , and b&Ye been a fruitful aouroe 
of ortae on eY ry h&Ad. •• 

rr oa the•• oitat 1ona there can be no doubt ae to the 
atatutoa of intox1ca~1QS liquor 1n thia St&'•· le ahall no• 
direot attention to tbe apeo1t1c probl ... 
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the pztaur taxtq power betac Yeate4 in ~he 
Leclala ture 1 t naoeaaullJ follow a tb&t auoh taxtac power u 
1• Yeate4 ln .unlolpalltlea ~•• be 4er1Yed froa the L•llala­
ture. !he ~o pro.tatona relatl•e to tala .atter are Seotloae 
1 and 10 of Artiole X of the ooaatttutlon of Mlaaourl. T~eae 
rea4 &a followa: 

•seotlon 1. • • • The taxlq power aar be exer­
olaed bJ the Qeaer&l Aaa .. blJ for State pur­po•••• an4 bJ oouatlea a.nd o1ilaer aulclpal 
corporatloaa. UD4er autborltJ crante4 to thea 
bJ tbe GeDeral AaaeablJ. for ooUDtJ aad other 
corporate purpoaea.• 

•aeotlon 10. • • • The General Aaaeab1J ah&ll not 
lapoee taxee upoa ooUDtlea, oltlea, towaa or 
other ~lolpal corporatioae or upon the 1D­
hablt~ta or propertr thereof, for oouatr,ottr, 
town or other .ualolp&l puzpoaea, but a&J,bJ 
seaer~ l&wa,Yeat la tha corporate authorltlea 
thereof 'he power to aaaeaa an4 oolleot taxea 
for auoh purpoaea. • 

theae proY1a1oaa are uaaablcuoua la that theJ 
authorlae the Legla1&ture to delecate \be taxluc power to oountlea 
... .uDlclp&l oorporattoaa 'UDder &utborltJ craate4• , &Dd prohibit 
the Leala1ature froa 41raot1J leYJl&l a tax upoa the propertr or 
1Db&bl t&atl Of leaaet IOYeraaeata.l a&eD.Olel for lOCal purpoaea. 

A olau•• ln a 1lquor oontrol aot llal tlag tha 
aaxl.ua or the a lnl .. • lloenee fee whlob the aualolpalltJ 
could charge for & lioenae to aanufaoture and ·aell lntox1oat1ag 
llquora woul.cl be pl'o.,er . rroa \he r equeat 1t appeara that lt 
la DOt propoae4 to ~tuallJ leYJ &DJ tax or require &DJ p&rtlcu­
l&r aua to be pai d, lnlt to leawe 'h• l11p0alag of the 11oeoae fee 
to the pro par aUDlol•&l a.athorl tlea. oh a 1&• coul4 no' therefore 
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be conatzued aa leYJlDi a tax within the prohibition of seotioa 
10 of Article X eupr •• 

on the other hand, bJ placing the aaxl.ua and 
the a1D1.ua license fee, or either, which a&J be charged the 
Legialatve ia but l&JlDg down a rule or regulation to guide 
the aunicipal authorltlea in the exerolae of the taxing power. 

Such a procedure ia not ln conflict with the ooD­
atitutional proYisions heretofore referred to and in fact baa 
definite precedent i• thia atate. 

II . 

LEGISL~TURI KAY PRESCRIBE 
tiXI IIUM AliOU•T OF LICDSE FJ:ES TO 
B& CHARGED BY KUIICIPALITIES 
J'OR .AJTUJ'ACTURE A.ID S~E Ol 
IITOXICA!ING LIQUORS, 

By an ordinance enacted in 1881 the City of St.Louis 
iaposed a clraashop license fee of $60. 00. on Karch 24 , 1883, an 
Act of the General Assembly became effectiYe which proYided: 

•tor eyery such (draashop) license there 
shall be leYied a tax not less than $25. 00 
nor .are than $200.00 for State purposes, 
and not leas than $250.00 aor aore than 
$400. 00 for ~ounty purposes for eYery period 
of six- aonths; the &aount of tax in eYery 
inatauee t o be determined by the court grant-
ing th' license.• 

Oae Tr~ll on July 2, 1891, tendered the license fee 
of $60. 00 prescribed by the citJ ordinance. the collector of reYenue 
of the City of St,LoQi8 refused the teuder deaanding 250.00, for 
the reason that the atate law required such fee to be paid. The 
Relat or denied the Yal1dity of the act of the General Assembly on 
the ground that it conflicted with Sections 1 and 10 of the Con­
stitution hereinbefore referred to 

•beoause instead of leaving it to the local 
autbotities t o fix the tax for couaty pur­
poses the act fixed it between certain 11aits: 
•not less than $250 nor more than $400,• 
and aade 1t obligatory on the local authorities 
to l e•y and coll ect not less than $250 for 
countJ purpo ses on eyerJ license;• • • •• 
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the forego1~ are the facta considered in the oaae of 
State ex rel . Troll ••· Budaon, 78 Ko . 302. the Court ln paaaing 
upon the laaue preaented ata ted 1. c. ~: 

•The lloen•• fee exacted bJ the general law re-
gulating draaahopa aDd the aot aaendatory 
thereof, &p~roYe4 March 24th, 1883, la not a tax 
within the ee&DiQI of aeotlona 1, 3 and 10 of 
artiole 10 of the conat1tut1on, but ia a prtoe 
p&1 tor th' pr1Y1lege of dol a thing, the 
do ing of wh~oh tbe legislature baa a rtghtto 
prohibit &l•o ether . Suob law• are re arded •aa 
pollee re lat1ona, eatabliahed b7 the leg1alature 
for the prelentloa of 1nteaverance, p uperiaa and 
criae, &ad for the abate nt of nulaancea,• and 
are not reguded u aD exercise of t he taxing 
po• er . •Purauita -that &re perntctoua or detri-
aente.l t o public .morale aay be prohibited al togethn-, 
or licenaed for a ooapenea tlon to the public .• • • •• 

l h11e it mAJ be stated that thta caee refers apeoifical l y 
t o the fixing of lioen•e teea tor county purpoaea, a quiet reference 
to the conatitution&l proviaioaa lnYolYed abowe that .unto1pa1itiea 
and oouutt aa ftre in exaotlJ the aaae poaltion in reapect to theae 
proY1aiona. There can ~• no diat1not1on drawn between a municipalttJ 
and a county insofar .. the ia~ea herein are oonceraed. 

The forego1Da deol aton t a referred to and approYed in tbe 
caae of Qower ••· Asee~ 128 Mo . App. 427, 433, and tn the oaae of 
St ate Yl. Blxaan, 162 KO. l, 21 , aa. 

We o&ll f OUl a ttention to the taot tba t the Legislature 
baa consi stently recogniz.-d ita autlloritJ to control the aaount 
o~ed bJ countiea to~ the pr1Yllqe of co.oduoting draa shops, and 
when tt ta aeen that oountiea and aun1o1 ~ittea are in the aaae 
olaaa no doubt ahould remaia aa to the autborttr of the te 1 l&ture 
to plaoe reaaonable l1m1tattona upon UAlotpaltttaa in the granting 
of l loenaea t o ael l 1ntox1 o&t1 llq~or . 

III. 

THE LEI..ii SL ATURE SUPffU! x• 
!HE REOULATh.ll A.HD t.I CEISIMG 
vr WA Uf AOTURE AID SAL I: OJ 
IITQllOATi h~ LI QYOBS. 

Before 1e&Ylag thla aubJeot •• deaire to call attention 
to s ection 7387 R. s. Mo . 1929, which re&da aa followa: 
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•1o aun1o~pal corporation ln this •'ate ahall 
have •be J>o••r to l11po1e a 11cenee tax upon 
&DJ buaineRe avocation, pursuit, or calling, 
UDleaa auQh bualneoa avoc ati on, purau1t or 
callln& t • apect&llJ a u ed as taxable in the 
cbarter of auch municipal corpo r a tion, or un­
lesa auoh power be conte~re4 bJ etatute.• 

I n the ca se bf teo.ne va. s trac!t.an, 18 s. '1. (2d) 896, 
t h1a Section was hel d t~ applJ to all auntctpal corporations 1n tbta 
State. !be prov1a1ona of SUbd1Yisi on 23 of Seetioa 61?1 R. S. M1saour1, 
1929 gtvea ~ exoluatve ~wer• to otttes of the ftra t claaa to re­
atraln, suppress , rtsuJ.ate and lic{nae cb'usbopa. !he apeo1aJ. charter• 
of varioua .uaicipal oorporiifona n tbia state grant •~elusive power 
to regulate , control an ltcea ee the aale of intoxica ting liquor. 
Such powera have beea graated bJ t he State t o auch o1t1ea and UDleea 
changed bJ th Legislature aucb pow ra are ao• in full toroe u.4 
eff ect. aowever, tbe stat e baa exclusive power to regulat e and con­
t rol the licenai and aal e of intoxicating liquor . It waa held ia 
the caae of s t . Loui a va. ! telkeceyer, 326 ao. 130, 1. o. 140: 

•It ia in•i s ted bJ appell ant t hat the city ordi­
nance 1n que•t1on ie vo14 becauae 1ncone1eteat 
with the $t a te at~'ute on the same subJect. 

The ci t~ of St .Loui e ha. exprea ~ authori ty under 
ita ch rt•r •to license, tax and regul te •••• 
ealoona , beer houaoa , tippling houaea, dr &m8bopa 
and gift •nterp.rtee • • ( Art. 3 , eec •. as. c..~.ause 
b. ) 

the Q;tlte. h.oweYor. ~ !A!, ao~ereifn ;ower .19. 
reau1 a e • hose ! attt£• and its cut ortty being 
p r a unt, it folio• • th~ t a oitJ ore1aance 1a 
not val id if it ia 1n conflict with the law of 
the State on the ea.e sublect . ~ 

Aa ~he St a te hae the eo~ereign power to regule:to theae aat t ara and 
lta 3Uthor1tJ i a paraao,nt, it fo1lo•• that a city ordinance 1e not 
Tal1d i f 1t ie in oonn~ct ·wtth the law of the St b.te on the saae 
aubjeot. t heee •exolua~ve power s • gr anted t o muatctp l corporation• 
re conatrued to be exo~pt1ons t o a gener al law paeaed reapeoti~ the 

licenatng, aanutacture and s ale of into~icattng llquore. In the caae 
ot State va. Binawanger, 122 ~n . 1pp. 78, 81 , t he l cneaa Otty Court 
.of Appeals e~td : 
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•the oi~y of St.Joaeph is a city of the eecon4 
claes• • •ay ~he expreaa term• of Section 5508 , 
SubdiTiaion ~1 , the Legislature g&Te to euob o1ttee 
the exoluai~ po er to lloense, r egula te or euppreea 
dZ&aabopa. ln St-t e Y. teaaelle , 130 o. App. 
233, •• decided, tba ·t euob cbezter expreaalJ ex­
cluded tbe general s tate l aw ae to draaahops froa 
o~ erati6n within t he 11a1 t a of aucb c1t1oa. l e 
called attention d gave effect to the well re­
oosnized rule Of l&W that & particular p!"OYiBiOil 
such aa conta1ne4 in aub41v1a1on 21 of aection 
Sb08 of the Qb ter of oit1e of the aecond olala 
would ovezcoae a iener&l law on the eaae subject.• 

After the 4ec1a1on tn t~ta oaae the Legislature enacted what beo .. e 
section 7a25 of the 1909 ReY1aion, and which reada aa follow : 

•!be proT1a1~n• of t h1a article ahall apply \a aa4 
be enforced in everJ incorporated town d c1tJ 1D 
thta 1tate, 'hether incorporated under special 
charter or ~der the general law relating t o citiea, 
towns aDd Tillages, any ord1~anc• of &DJ c1tJ, town 
or Tillage t Q the contr&rJ notw1thatand1ng.• 

A a1ailar proTiaton t a foun~ in Section 28 of t Le Liquor Control Aot, 
Page 88 of the La•• o! • 1aaour1, Extra ae aeion, 1933-34. In cooetruiag 
aeotton 7225 of the 1909 Aot the Kansa s 01ty Court of Appeal s in the 
oaae of St a te ex r el Ta. Lo • 164 o . pp, 658 , 1 . c. 665 , a t ate4: 

•tt eeeme to ua that giving to the county court the 
right t o fix the l1cenee for atate and county pur­
polel, and t4e board of aldermen the right to fix tbe 
aaount in c1~1ee u f tb f ourth ol&al tor oitJ pur­
poses. are 40t 1noone1etent proYieiona, although tbe 
amount theoo~ty court 1 a seas ia ll~ted by the 
statute. Of oourae if the aldermen ••re to aaseaa 
an exorb1 ta.o.t aum, the ordinance would be unreaaon­
able, and thereto~•. Yo1d. 

!he relator t.urtber contend• that eeotion 7225 of the 
ReTlaed stat~tea 1909, controla the aot1on of the 
council 1n t nts ID&tte.r . Tb1 aeotion 1a f ound tn 
the general. draashop act, anel provtc1ea that that act 
shall apply to ana be 1n force in oTery incorporated 
town and ci tJ 1A the a tate, an7 ordinance of auoh 
ot tJ to the oont!'U'J ootwi tbatandiDg. Tbt1 tleotion 
••• eaaoted 1~ 1907, and tbe reason for whtcb il 
apparent . ~et before the Legtalature oonYeDed in 
1901, the l&ll,IIU 01 tJ Court of . A.ppe&le had held ta 
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e tata Y. l•••lef, 120 ao. App. 2 3, 98 a. w. 494, 
&D4 State Y. Blnawanger, 132 Ko. A.pp. ?8, 98 a . • • 
103, that i~e atate law waa not 1n force tn ibe 
o1tJ of St.,oseph, &D4 'bat thai oliJ had iba 
exclus ive p~wer to reeul te and license dra..hopa. 
The Le~ 1alature • ote t b1a aeotloa lA order to 
&nDul the &ffeot uf thQae dec1a1ona and to put the 
atate la• i n force ln every part of th~ ata te . It 
w&a not 1nteA4ed th&t the act should ln anJ u rmer 
recul&te th,grant1 of 11cenaea bJ aun1cipalltlea, 
aa thai r1g~t &Ad power AlreadJ ex1ate4 under their 
ohar,era, &Ad aaot1on 9683 ••• 1n full force re­
qu1r1 ~at all 1Wl1olpal re&ul.&t10D8 be in COil­
for•1tJ to the ata t e law.• 

Aaaua1 that the Leg1al ture c~nt1nuea to e~ro1ae the 
aoYere1gn pow r ot the St a te tv reaulate and 11cenae all 1ntox1oattQ& 
llquor and to aelegate auoh power to every o1tJ, town aad vill&ce 
•1\bln tb1a &t a te, the L lalature aar fix the 11cenae feea to be 
oharaed by each cou~t,, o1tJ, town and v1llaae. 

It 1e t herefore our o p1nton that the Leg1alature ••r con­
at1tut1oa&llJ provide • a&x1mua and a1n1.ua llattatlon, or either, 
on the aaoun' aunlo1p&l autbor1 'lee • aJ en r ge for the prl•tlec• of 
a nutaotur1na. d1atr1but1ng or aell1 1ntox1c&tlag ltquora. 

l PPROVID: 

ROT JIOIITTRICI , 
Attorney ~eneral. 

Uti : MM 

eapectfullJ nubm1tted, 

YRARJLII I . RE4Q~S , 
Aaalet&ntAttoroer Gen•ral . 

HARFcT a. AL tM £R, Jr., 
A8 1ataut Attorney Qea. ral 


