"RECORDER OF DEEDS: It is legal for the Kecorder of
Deeds to appoint the Circuilt
Clerk Deputy Recorder at Moberly

e

agust 5, 1938 | FILED |
Honorable Richaprd Chamier _E;kf#}
Prosecuting Attorney

Randolph County
Moberly,iiss

Dear Sir: |
|
This Department is in receipt of three separate
letters requesting opinions regarding the appointment of
deputies to the|office of Recorder Deeds in your County.
The first request of July 22, 1935, 1s as follows:

olph County meintains ecircuit
rt and county offices at two
within the County, iioberly and
tsville, which are more than five
es apart, Please advise me 1f 1t
is| proper for the Recorder of Deeds,
whp maintains an office in Huntsville,
the County Seat, to deputize the Cire
cult Clerk as Deputy Recorder of Deeds
for the purpose of ilssuing marriage
licenses at Moberly, Missouri, It
been the custom in this County to
g0 deputize the Circuit Clerk since
time the two offices were separated
in 1892..

11 first discuss the legality of the appoint-
Clerk as Deputy Recorder of Deeds, the Circuilt
perfo his duties in the City of Moberly,
and the Recorder of Deeds maintaining his office at Huntsville,
This question involves the holding of two offices by one and
the same per . In various counties where the Clerk of the
Circult Court 1s ex officio Recorder of Deeds, the Legisla=-

ture recognizes the fact that there 1s ne incompatibility or
inconsistency the same person holding both offices.

Epgs s

Vie 8
ment of Cirecuilt
Clerk residing

In the Laws of 1933, page 360, Sectlon 11528, the
Legislature amended the law relating to combining the offices
of the Recorder of Deeds and the Circuit Clerk according to
population, as follows:
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"The clerks of the eircuit courts
shall be ex offieio recorder in
their respective counties, except
in ¢ ies oontain:lns 20,000 in-
habitents or more."

Section 11538, Laws of 1933 poso 361 provides that
counties having p population ct or more, t he guestion
of combining the two offices -uu bée submitted to the .
qualified voters at a gemeral election. During the early
history of our State the offices of County smd Circuit

Clerk were at time combined and held by one and the

same person. In the case of State ve Lusk, 48 No. 242,

the Court said:

"A writ of ul sued out
of the Cole against the
defe t to test his r!. to hold
the o 1cootoonntyehﬂ,hnh
been elected to and having entered
w duties of the office of
erk of the Cireuit Court.

rela claims that by this aect he
has in effect surrendered the office
of county el for the reason that
the duties of ¢t two offices are
tible in lawe. If this were

® of the second office would
the first (State ex rel. Owens
Ve Draper, 45 lo. 355); and counsel

)
of the difficulty arising under some
c tances in hold both offices
by the same persone. thelir im-
compatibility consists not so much in

fact that both courts may be sitting
at the same time, so that the clerk
ponmliy absent from onee
8 difficulty has never been
ed in Missouri as necessari

of the courts, the elerk may
appear by deputy. Were the duties
necessarily personal, the deduction
el would be sound, but as it
ve no right to pmomo the
offices incompatible.
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"Another and conclusive reason

against the views of the relator
arises| from the customs of the

Statee PFrom our earliest history,

in a large portion of the State,

those pffices have been held by the
same person, and no question has

been raised as to their compatibility.
With this general and well-known
practice, we have had legislation
declaring other offices incompatible,
but none in regard to these. We are
bound to regard it as a tacit legis-
lative spproval of the practice--am
hdor&nnt that demands the weightiest
reaso towarrant us in disregarding
it.

In the case of State ve Kansas City, 261 S. V. the
question of a son holding two offices is exhaustively
discussed, and the leading cases are contained therein at
l. ¢c. 115

"The only point raised by appellants
in thip case, which was not decided
adversely to appellants' contention
in the Prior Case, is the contention
that relator's appointment and se-
ceptance of the office of deputy sheriff
on Ja 1, 1921, and his dischsrge
of the duties of that office up to the
time of trial, was incompatible with
ice of clerk of the bard of pub-
ks. The evidence showed that
ies of relator as such clerk
erical, and the law fixes his
as deputy sheriff es being to
to all the duties of a sheriff.
rt of appellants' contention
¢h positions were incompatible,
lowing cases are cited: State
ve Walbridge, 153 Mo. 194, 54
7; State ex rel. ve. Draper,
3563 State ex rel. ve. Lusk, 48
. respondents cite as

hold that such offices are not in-
compatible with each other, State

ex rel, v.Bus, 135 Mo. 325, 36 S. W,
636, L. R.A. 616 (court em bane)
and Gracey v. St. Louis, 213 Mo. 395,

were
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111 34 W. 1159.

"In State ex rel. ve. Walbridge, 153
Mo. 194, 54 S. W. 447, the relator
had beaen a policeman, whose terms was
for a |fixed period of four years, at
a salary of {75 per month, and on
5,1892, at his own request,

andindefinite term, at a salary of
§60 per month, and it waz held, cit-
case of State ex rel. v. Bus,
« 326, 36 S. V. 636, 33 L. Re Ao

compatible with edch other, and his

t and acceptance of the
position of turnkey terminated his
term policemen, and that his sube
sequent appointment and acceptance of
the office policeman terminated his
office of turnkey. We think that

case distinguishatle from this be-
cause Ehara, by agreement, there was
an exc e of one office for the
other, and policemen and tumkeys have
gome control over and are required to
deal with or assist each other. In
State ex rel. ve Draper, 46 Mo. 355, it
was held that the office of circuit
Juige and e member of the legislature
could not be held at the seame time, be-
cause the two offices were imomiiblo
at common law, and, also, the Constie
tut ion prohibited any person holding
any lucrative office under this state
from being a member of the Legislature.
In State ex rel. ve. Lusk, 48 No. 242,
the court held that the offices of
clerk of the county court and clerk

of the circult court of Cole county
were npot incompatible, and one person
could hold both offices at the same
time, because the clerk could aect by
dopu‘y in one or both courts. But

phe co added:
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"Were the duties necessarily
personal,the deduction of counsel
would be sound, but as it is we
have no right to pronounce the
of fices incompatible.'

"In State ex rel. v. Bus, 135 Mo. 325,
36 Se We 636, 33 Le Re A, 616. before
the ecourt, en bane, the question was
most elaborately considered. HMac~
Farlesne, J., rendered the opinion, and
it was| held that the office of depu
sheriff and school director were neither
incompatible at common law nor prohi-
bited by the Constitution, and that the
test was, not the phylieni inability of
one person to discharge the duties of
both offices at the same time, but
some conflict in the duties required
of tha}offieorl.'
The Act of 1885, creating the additional Court at
Moberly, Section 8, is as followss

"All general laws now in forece or which
may hereafter be enacted regulating

and governing courts of record, and all
laws defining the practices snd pro-
ceedings in sueh court, are aeclared

in force and effeet in the court
established.”

Re S. lio. 1929, relates to the appointe

counties wherein the offices
k of the eirecuit court and
r of deeds have been or
rated, the recorder of deeds

may appoint in writing one or more
deputies to be approved by the county
court their respective counties,
which appointment, with the like

office as their principals,
aken by them and indorsed

» 8hall be filed in the office
of the| county clerk. Such deputy

rs shal 1 possess the guali-
fications of eclerks of courts of
roeordr and may, in the name of

by the Recorder of Deeds, and is as follows:
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their principals, perform the duties

of corder of deeds, but all record-
ers of deeds and thelr sureties shall
be sponsible for the official con=
duct of their deputies, But no re-
corder now holding office shall appoint
such deputy or deputies until he shall
hava entered into a new bond to the

state in such sum, menner and form as

is now required by lew,"

CONCLUSION

We are of the opinion that the Recorder of Deeds
may appoint the Girecult Clerk at idoberly as a Deputy Re=~
corder of Deedsj that the two offices are not incompatible
and Iinconsistent, and the appointment should be made in con=-
formity with Ceetion 11577, quoted supra.

II

On July 24, you wrote this department as follows:

"On July 22, I sent you an opinion

re ing conduet of the Recorder's

office. Permit me to ask this fure

ther guestion. Could the Recorder,

in Huntsville, give the marriage

license to the Circult Clerk, or his

Deputy, in Moberly, already signed in

blank and allow the Circult Clerk to

merely issue the license?"

|
Seetion 2978 R. S. Mo. 1929 relates to marriage

licenses, and ¢ pertinent part is as follows:

“The recorders of the several ecounties
of this state, and the recorder of the
eity of St. Louis, shall, when applied
to any person legally entitled to a
marriage license, issue the same, whiech
may be in the following form: # # # # &#"
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|
Seetion 29qo R, S, Mo., 1929 states:

3L recorder willfully neglect
or refuse to issue a license to

any perison legally entitled thereto
on application, on payment or tender
of the fee provided for im the next
prec g section, or shall fail or
refuse to record such license, with
the return thereon, as herein pro=-
vided, # # # % & % % & #"

Section 2983 contains the rs and limitations of
the Recorder in issuing licenses. permit the Circuit Clerk
or his Deputy, at Moberly, to fill in the blanks contained in
the marriage licemse would defeat the purposes of the statute,
the vital one being t fact that the order himself must be
satisfied or make finding that the applicants for licenses
are qualified and entitled to the same. This he could not do
1f he merely placed the blank into a third party's hands with his
signature. .

In the case of State ex rel. v. lMoore 96 Mo. App.
l. co 435, the court holds that it is the duty of the Recorder
to record a license at the time it is issued. Speaking on
this point, the Court said:

"The est purpose of the marriage-
license statute was to make such licenses,
returns thereto, and certificates of

marr » publiec records so as to zive
notice to all the world of the ocecurrence
they severally relate. Their

knowl because the law requires them
to be kept, authorizes them to be used,
and secures to all persons access to
them, t knowledge of them may be

It would therefore seem that

away the difficulties which
present themselves under the contrary
const tion for which respondent contends,.
After a rather full examination of the
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all 1

the 1

us’ w
the s

marriage~license statute in

s length and breadth, we have
ble to escepe the convietion
Legislature intended that
censes authorized by 1t should

them when 1ssued, and 1n accord-
ith that conviction we must so
This construction, 1t seems to
11 best subserve the purpose of

_ atute,

The reéspondent suggests that the rule
in respect to recording such instruments
as the law demands shall be recorded

does

ot require them to be recorded un=

til they are finished., Conceding this
to be the general rule of practice pre-

vall
does

in respect to such iInstruments,
e recording of a marriage license

when it is issued violate iIt? When the

form of the license has been fllled
the recorder and his hand and

al seal affixed thereto, 1s not

a finished instrument? The returm
made thereon to him by the persomn
zing the marriage 1s the Iinde~

t act of another, Such return
distinct from the return as a writ
s issued by a clerk of a court
ord is from the return made thereon
sheriff,"

CONCLUSION

We are of the opinion that licenses issued in the
manner as contemplated by your letter, would not constitute

a legal procedure.

The statutes make it the duty of the

Recorder to determine whether the applicants are persons
qualified to obtain a license, and we do not belleve that

he could delegate
no connection with |

is authority to an outeide persom having
his office.
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11X

On July 20| you made this office the following inquiry:

‘has re sted the appointment, by the
County Court, of a deputy to be sta-
tioned at Huntsville, Court wishes
to know if it is proper to allow one
of the | County officials at Huntsville,
or one of their deputles, to take the
office of deputy Circuit Clerk. If
the above 1s not possible then can the
county hire a private person to assume
the duties of Deputy Circuit Clerk and
to be statloned at the courthouse in
Huntsville?"

"The RF:dolph County Bar Association
2
Co

It appears by the Act of 1885 creating the Court
at Moberly, that no powers or changes were made with refer-
ence to the legally cdomstituted Court at Humntsville. Section
5, page 117 of the Agt of 1885, 1s as follows:

erk of sald court shall procure
p a seal to be used as the seal
court, He shall also keep an
at the caid city of loberly and
ppoint a2 deputy, resident of
ty of Moberly, for whose acts

1 be responsible, and who shall
absence have the care and

t of all books and papers

Ing to sald court, and exercise
ers and perform all the duties
of the ofr%co in the absence of his

Seetion 8, page 117 of the =ame Act, 1s as follows:s

"Al1l g::ornl laws now in force or
which may hereafter be enacted,
regulatiing and governing courts of
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record, and all laws defining the
prnotiFo and proceedings in such courts,

are deglared to be In force and effect
in the court hereby established."

Thus 1t wi 1 be noted that the court ecreated at
Moberly, after the e ntion of the same,became amenable to
the procedure, pract and rules the same as in the other
Circuit Court,

In 1933, tion 11812 of the Revised Statutes of

1929 was amended at page 371 in reference to the appointment
of deputy eircuit el rkl. Said seetion now reading as
follows:

"dvery| clerk of a circuilt court shall

be entitled to such number of deputies

and as iatantn, to be appointed by such

offiecl 1, with the approval of the county

court, as such court shall deem necessary
prompt and proper discharge of

ies of his office, The County

in its order permitting the clerk

int a deputy or assistant, shall

compensation of such deputy or

t which, in counties having

12,500 persons and less, shall not exceed

unt allowed deputy or assistant

to the| county clerk for the actual time

employed and shall designate the period

such deputy or assistents may be

employed. Every such order shall be entered

rd, end a certified copy thereof

shall be filed in the offiece of the county
The clerk of the ecircuit court

any time, discharge any deputy or

nt, and may regulate the time of

his or her employment, and the cecounty court

may, at any time, modify or rescind its

order permitting any appointment to be

made , may reduce the ealpon:ntion

theretofore fixed by 1t."

We come to|the conclusion that the above section is

applicable to the appointment of deputies in your county.
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inion that the Circuit Clerk of the
some other county official at Hunts-
dutles of deputy circult clerk at
clusion being based upom the authori-
your first letter relating to the
circult clerk as depuly recorder of

are of the further o
County could eppoint
ville to perform the
‘Huntsville; this co
ties as contalned in
appointment of deput
deeds at doberly.

Referrin:
letter, as to whethe
person to assume the
be stationed at Hunt
Sectlion 11812 the C
make such an appoin
some person &s deput
This being on the ¢
will compensate the
page 372, Laws of i
circuit clerk to pay
his office. Sald s
as follows:

o0 the last question contained in your

or not the County could hire a private
duties of the deputy circuit clerk to
ville, we are of the opinion that under
ty Court eould not; of 1ts own volition,
£, but the circult elerk ¢culd appoint
» with the approval of the County Court,
ition that the fees from said office
itional deputy,as under Sectlion 11814,
sourl 1933, 1t becomes the duty of the
the deputliecs out of the fees earned by
atute relating to the same being,in part,

into the county treasury the amoumnt

"And qﬁ:rtcrl such elerk shall pay
of angagooc collected in eoxecess of

the s permitted to be retained

for services and pay of deputies and
assistants, i # % & # = # ® ¥ & @« # "

|
\ Respectfully submitted,

\ OLLIVER W. NOLEN
Assistent Attorney General

APPROVEDS |

ROY McKITTRICK
Attorney General

OWK:LC




