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RECORD~R OF DEE S: It is legal for the Hecorder of 
Deeds to appoint t he Circuit 
Clerk Deputy Recorder at Moberly 

Auguat 5, 1935 

Honorable Ricba Chamier 
Prosecuting Att rne7 
Randolph County 
Moberly ,Mis sour 

Dear Sirt 

This epartment ia in receipt of three separate 
letters requeat ng oplaions r&gardlng the appo1nt.ent ot 
deputies to the office ot Recorder ot Deeda 1n your County. 
The first reque t of JuLy 22, 1935, is as followst 

dolph County maintain• circuit 
rt and county offices at two 

w1 thin the C"OUDty, Uoberly and 
taville, which are more than t1ve 
es apart . Please advise me 1t 1t 
proper tor the Recorcier ot De .. a ., 
maintains an office 1n Huntsville, 
County Seat, to deput1se the Cir-

c t Clerk aa Deputy Recorder ot Deeds 
to the purpose ot is suing marriage 
11 ensea at Moberly.. Missouri . It 
ha been the custom 1n this eount,. to 
so deputize the Circuit Clerk since 
t time the two ott1cea were separated 
ln 1892. • 

11 firat d1s·cuaa the legallty ot the appolnt­
Clerk as Deputy Recorder of Deeds, the Circuit 

pe~torming his duties ln the City ot loberly, 
ot Deeda ma.1nta1n1ng hie otf'lce at Huntsville. 

This queat1on volvea the holding ot two offices by one and 
the same perao • In var1oua counties where the Clerk of the 
Circuit Court 1 ex offlclo Recorder ot Deeda, the Leglala-
ture reeognlzea the fact that there ls no 1ncompatib1llty or 
lnconsiatency the same person holdlng both offlcea. 

Int 
Leg1a1ature aao 
of the Record• · 
population, as 

Laws ot 1933, page 360, Section 11528, the 
od tho law relating to eomb1~ng the orr1oee 

of Deeds and ~ C1rcu1 t Clerk aecordln.g to 
ollowss 



•1!he o 
aball 
their 
lD C 
bablt 

-a-

erk1 ot the e1rou1t oourta 
• u ot t1o1o reoordeP 1a. 
eapeot1Ye oouatlea, exoept 
tlea oonta1Dtns 20,000 la­
ta or 1101'8•" 

, Law• ot 1gaa, pace 161 ~'~""ldea tllat 
ooUDt1ea haYlJI& population ot 10,000 or .n, t be quatloa 
ot collb!Blng the two ottloea ab&U b• abld.ttec! to tM . 
qual1f1e4 YOtera at a gtaeral eleotlODe DariD& the e&r17 
Meto17 ot our ate tbe ott1o .. ot Coaat7 .ct C1rou1t 
Clerk were at tl.. coab1De4 aBd held b7 one aDd tM 
.... peNOil• the oaae ot state •• La•k, 48 lkh 241, 
the Court aal4a 

"A wrl ot ~~,, •• •eel out 
ot tM Cole --cT: ourt aplut tbe 
detead t to teet Me rlpt to bol4 
the or lo e ot o01UltJ cle~, be laY1DC 
been e eote4 to aad baYlaa atere4 
upon t 411tlee ot tbl ottlee ot 
olel'k t the Clrout Court. !b. 
rela olat• tbat b7 tbla aot be 
baa 1D .rr .. t 111Prcde r ecl tbe otttee 
ot eo t7 olerk, tor tllllt reaa011 that 
tho ctu loa ot tbe two ot t1eoa are 
lnoo tlble lJl law. It thla wore 
ao, t re 1a no doubt tbat the ••· 
ooptaa e or the aeeonct oftloe 1r0t1ld 
Yaoate tbe tlrat (State oz role o.. .. 
•• Dra r, 415 ao• 8115)1 &114 oouaaol 
baye 1 •• eo.e tonlb • Ulaatratlou 
or the 41tt'1oult7 arla1D& ..Sor aa.e 
o ta.oe lD bol41Da hth ottloea 
b7 tho ••e periOD• ht thelr ta­
coapat b111tJ coulato aot •• .-oh la 
tM na re ot tbtlr dlltlea ao 1a tbt 
tact t t both oourta •7 be otttt.a 
at tho .... tid, ao that tho ololtr 
..at peraoaal17 abaeDt troa one. 
But t • 41U'lc11lt7 baa UYer bMa 
••cosa se4 1n 11eeoUP1 .. Deeeeear117 
~it tng laco~~patlbllltJ 1D a leaal 
•••• laa-.b ae ln one or ••• 
1n bo ot tiM courts, the olork ·~ 
appear b7 4oput7• Wore tbe dutleo 
Dee .. l rll7 peNODAl, tM do4110t10D 
or co el would be eowad, wt •• 1t 
la •• •• no rlsht to pro-.ou•• tu 
otrloe 1Doo~t1blo. 
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•Anot 
againl 
ar1aea 
State. 
ina 
thoae 

reaao 
it.• 

r and conclua ive r eaaon 
the view a of the relator 

f rom the cuatou ot the 
Prom our earlieat biatorr, 

rge portion ot the State, 
tt1cea have been held b7 thl 
raon, aDd no q~eat1on baa 
1aed aa to their co~tibil1t7• 
1a geDera l aad well-knowa 
e, we have had leg1alat1oD 
ng other off1cea 1Dco~tible, 
e in regard to theae. We are 
o regard lt aa a tacit legia­
a pproval ot the practice--•• 
•ent that deliiADCU the weiptieat 

tow arrant ua in d1aregard1ng 

In the case 
queation ot a pe 
d i acua ae4, and t 

ot State v. I&Deaa C1t7, 261 s. w. t~ 
aoJl holding two ofticea 1a exbauativel7 

leading caaea are contaiJled there1a at 
1. c. 115: 

"1he o 17 point raiaed b7 appellaata 
1n thi caae, which waa not decided 
advera l7 to appellants' contention 
in the Prior Caae , 1a the contention 
that lat or'a appoint~t and aa­
ceptan e of the office ot deputJ abarift 
on Ja rJ 1, 1921, aDd hla dilcbars• 
ot the dntlei ot that office up to the 
time o trial, waa 1nco~tlble with 
the of lee ot clerk ot t-he b•d ot pub­
lic wo ka . The evldace ahowe4 tbat 
the du tea ot relator aa auch cle~ 
were c erical, aDd the law tixea hla 
dutiea aa deput7 eheritt aa b elng to 
atteD4 to all the duties ot a aher1tt. 
In aup rt ot appellant•' contention 
that ch pos1t1ona were iaco~atible, 
the to lowing caaea are citeda St ate 
ex rel • · Walbridge, 16S Ko. 194, 54 
s. w. V; State ex rel. •• Draper, 
46 Jlo. S56J State ex rel. •• Luak, 4.8 
•o• 2 • And respondent• cite aa 
hold in tla t nch otf1 cea are not 1D­
compat ble with each otber, state 
ex rel v . Bua

1 
lS& ~. S2&, S6 s. w. 

6S6, S L. R. • 616 (court ea baac) 
and Or oe7 • · st . Louia, 213 Mo. ~&, 
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v. Walbridge. 15S 
'• s• s. w. 44?. the relator 
n a police.an. whose t erae was 

tized ~erlod ot tour 7eara. at 
ot i15 per month. aDd on 

5.1891, at bis owa requeat. 
order or the board. ot pollee 

alonera ot St. Loula, he wa1 
ted t\U'Ilke7• whoae tera waa t or 
ef1n1te tera. at a aalar, ot 

JBOnth, and 1 t waa held• el t­
ease ot State ex rel. v . Bua, 

135 • 326, S6 S. w. 6S6, ~S L. R. A. 
616• t t the two poaltlona were in­
eompa lble with et..ch other. aDd h11 
appoi ent and acceptance of tba 
position or tumk87 terminated hll 
term policellal, and tbat h11 aub-

appolntaent and. acceptance of 
Jc e policeman terminated hia 
of turnkeJ• We think that 

case distincut~ba~le from thla be-
here. b7 agreement. there ... 

e ot one otflee tor the 
other, and polieeaen aad turDkeJ• baYe 
~oae e ntrol oYer uul are J" eq~ired to 
deal th or aseis~ •ach other. In 
State x rel. • • Draper, 45 Ko . ~55• it 
waa be d that the otf1ce ot circuit 
~ge D4 a llellber or the legialature 
could ot be held at the aaae time. be­
cause he two offleea were incompatible 
at co on law, aDd• also, the Consti• 
tutio prohibited an7 peraon boldlna 
aJl7 1 rat1Ye off ice UDder t bla atate 
tro• b ing a •llber ot the Legialature. 
In Sta e ex rel. v. Luak, 48 Ko . 2U• 
the eo t held that the ott1eea of 
clerk f the eount7 court and clerk 
ot tbe circuit court ot Cole couat-7 
were n t 1Dcompat1ble, aD4 one pe~aon 
could old both oft1ce• at tbe aa.e 
tble, ecauae the clerk could a et b~ 
deputJ la one or both court•• But 
,. co t addeda 
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ment 

•we e the duties neceaaarilJ 
pe ona~,the deduction ot counsel 
wou d be sound. but aa it ia we 
bav no right to pronounce the 
of f ces incompatible.• 

•xn St te ex rel . v. Bua, lSfi Ko. ~25, 
S6 s. • 636, SS L. R. A. 616, before 
t he co t, en bane. the question waa 
.aat e aborately considered. lao~ 
Parl , J •• rendered tbe o-piaion, aDCl 
it waa held t hat tbe office ot de-put7 
sherif and achool director were neit~r 
ineo tible at eo-on law nor prohi­
bited "' tbe Constitution and that the 
teat w a, not tbe J)h7aieal inability ot 
one pe aoa to d1aeharge the duties ot 
both o ficea at the aaae time,. but 
aome c nf lict in the dutiea requir ed 
of the off1eera.• 

•All .. ,.h 
aDd g 
law a 
ceedi 
to be 
where 

885, creating the additional Court at 
·a, 11 aa follow•• 

neral lawa now in force or which 
eatter be enacted regulattng 
erD1DS court• ot record., and all 
fining the practice• and pro-
a 111 auch c~urt, a re <ieclared 

in toree •Dd effect in t he court 
establiahed· • 

R. s. Mo. 1929 , relatea to the appoint• 
b"f the Recorder of Deeda, and 1a aa tollowar 

•zn al counttea wherein the oft1cea 
of cl k ot the circuit court and 
recor r o~ deeda have been· or ma7 
be se rated, the recorder ot deeda 
•J a oint in writing one or more 
deput • to be approved b7 the coun~ 
court t th~lr respective count1ea~ 
which ppoilltaent, with the lib 
oath o of fice aa their pr1nc1pala, 
to be aken b7 thea and iDdorsed 
tbereo , ehall be tiled in tbe office 
of the coullt7 clerk. Sueh deput7 

re ebal. l posa ea a the qual1-
D8 of elerb of court• ot 

and -7, in the n... ot 



\ 

We are 
may appolllt the 
col"'ler ot Deeds J 
and 1neons1stent 
torm!ty with See 

er August 5, 19S5 

r principals, pertora the duties 
eeorder of deeds. but all record• 
of deede and tbelr sureties shall 
sponelble tor tbe otficlal eon­
of their 4eput1ee. But no re• 

el' now holding ottlce shall appoint 
deput7 or deputiea until he shall 
entered toto a new boDd to the 

e 1n such aua. JI&D!ler and. tor• aa 
ow re~ulred. by law.• 

COBCLUSIOW 

or the op1Df.on that the Recorder ot Deeds 
1rcu1t Clerk at Moberly aa a Deputy Be­
that the two office• are not inea.patible 

and the appolnt.ent should be made 1n con­
ion 11577, quoted supra. 

II 

you wrote this department aa tollowea 

•0n July 221 I sent you an opinion 
reg g conduct ot the Recorder's 
of t ce. Perm.lt me to aak th1a fur-
the question. Could the Recorder, 
f.n untav1lle 1 g1 ve the marriage 
lie se to the Circuit Clerk, or h1a 
Dep ty. 1Jl Moberly, al.r,eady signed 1n 
bl k and allow the Circuit Clerk to 

Seoti 
licenses, and ·t 

ly issue the lf.censet" 

~'1a R. s. Alo. 1929 relates to JD&Pr1age 
pertinent part f.e as tollow•a 

"Th recorders of the seTeral counties 
of his state, and the recorder ot the 
cit of St. Louis, shall~ when applied 
to 7 any person legally entitled to a · 
mar iage license, issue the same , wh1ah 
may be in the followtng form& * * * * *" 
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"It 
or ret 
&llJ' pe 
on app 
of the 
preced 
retuae 
there 
v14e4, 

0 R. s. Mo. 1g29 atateat 

recorder willtull7 neglect 
ae to iaaue a 11cenae to 
aon legall7 entitled thereto 
ication, on papaent or teDder 
ee provided tor 1Jl the next 
g section, or aball tail or 
o record such 11cenee , with 

thereon, as herein pro-

* * * * * * * *" 
Section 2 eonta1na the power a and 11m1 tationa o~ 

the Becol'der in 1ssu g licenaea. To pel'lllt the C1rcu1 t Clerk 
or his Deput7, at Mo rl7, to till in the blanks contained ill 
the .arr1age 11cenae ould de~eat t~ purposes ot the statute , 
the vital one being t tact that the Recorder hlllaelt 11111t be 
satist1ed or make the tiD4tDg that the applicant• tor licensee 
are qualitied aDd ent tled t o the sa.. This he could not do 
it he •rel7 pl aced e blank !.nto a third part)"' s hands wl th hi a 
aignature . 

In the oaee 
1 . c . 4~5, the court 
to record a 11cenae a 
tUa po1n t, the Covt 

ot State ex rel . v . Jloore ga llo . App. 
olda that it 1e the dut,. ot the Recorder 
the t!Jie it is iaaued. Spealdng em 

sa1dt 

"The l'est purpose of the •rr1age-
11oenae statute was to make auch licenses. 
returns thereto, and certificates ot 
-rriag • public records so aa to glTe 
notice o all the world of the occurrence 
to wbic the7 se-.eral17 relate. Their 
ecmtent therebJ' bec011e matters ot public 
knowled because the law requires t~ 
to be pt. authorizes thea to be used, 
and sec es to all persona access t o 
thea, t knowledge ot them m&J be 
public . It would therefore seam that 
a cODst ction of the ..rr1age lieenae 
statute that requires the record1Dg t4 
all lie naea when issued would obviate 
and ole r awa7 the dltticultiea wh1eb 
present theaael-.ea under t~ contr&P,J 
conat t1on for which reapoade!lt conteDda . 
After a rather full exam1Bttlon of the 
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ent1r -.rriage- license etatute 1n 
all i s length and breadth. we have 
been ble to escape the conviction 
that he Legislature intended that 
the 1 cenaea authorized by it ehould 
be pl eed on record bJ the recorder 
iasu . g them when issued, aDd in accord­
ance ith that conviction we must eo 
rule . This construction, it aeema to 

11 beet aubaerve the purpose ot 
atute . 

spondent suggests that the rule 
in re pect to recording such instruments 
as tb law demands shall be recorded 
does ot require them to be recorded un• 
til t ey are finished. Conceding this 
to be the general rule ot practice pre­
vall 1n reapect to such 1netruaenta, 
does e recording ot a marriage l icense 
when t is issued violate itf When the 

. blank f orm of the license has been fi ll&d 
out b the recorder and hie hand aDd 
oft ic al seal aff ixed thereto. is not 
there a finished instrwaentf The return 
to be made thereon to hi• b;y ·the person 
sole izing the marriage is the inde­
pende t act ot another . Such return 
i s aa d1at1nct from the return as a writ 
ot ons issued by" a clerk of a court 
~ ord is 1'rom the return made t hereon 
bJ sheriff . " 

We are of 
manner as contempla 
a legal procedure . 
Recorder to determi 
qualified to obtain 
he could delegate 
no connection with 

COBCLUSIOJl 

the opinion that licenaea issued in the 
ed bJ your letter, would not constitute 

The statutes make it the dut;y of the 
e whether the applicants are persona 
a license. and we do not believe that 
is authorit.J t o an outside per son having 

s oftlce. 
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III 

On July 20 you made this office the following inquiry: 

"The R 
.bas re 
County 
t ioned 
t o kno 
of the 

olph County Bar Association 
eated the appoint.ent , bJ the 

Court, of a deputy to be eta• 
at Huntsville . The Court wishes 
if it is proper to allow one 

County offi c i als at Huntsville . 
ot their deputies, to take the 
of deputy Circuit Clerk. It 
ve i s not possible then can the . 

count y hire a pri vate person to assume 
the du l ea of Deputy Circuit Clerk and 
to be tat1oned at the court house ln 
Huntov lle? 11 

It appear 
at Moberly, that no 
enee to t he l egally 
5 , page ~1? of the A 

"The c 
and ke 
ot sal 
off ice 
aball 
said c 
he sha 
1D his 
lltalW.ge 
pert a 
the po 
of the 
princ1 

Sect ion a, 

by the Act of 1885 creating t he Court 
owera or changes wer e made • 1 th reter­
onst1tuted Court at Huntsvill e . Section 
t o.f 1885, 1a ae followat 

erk of aaid court shall procure 
p a seal to be used as the seal 
court . He shall also keep an 

at the said city or ~berly and 
ppoint a deputy, resident of 
t y of oberl~, f or whose acta 
1 be responsible, and who shall 
absence have t he care and 
ent ot all books and papers 
ing to said court , and exercise 
ers and perform all the duties 
office in the absence or his 
al . 11 

117 of the same Act , ia as follows: 

eral laws now in force or 
y hereafter be enacted• 

1ng and governing court• ot 
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record, ADd all laws defining the 
pract1 e and proceedings in such courts , 
are de lared to be in force and effect 
in the court hereby established . " 

'lhua 
Moberly , after 
the procedure, 
Circuit Court . 

1 be noted that the court created at 
eation of the aame,became amenable to 
ce and rules t he same as in the other 

In 19SS, S 
1 929 was amended at 
of deputy circuit cl 

etion 11812 of the ReTiaed Statute• of 
age 371 in refer ence to the appointment 
rka. Said section now reading aa 

follows a 

"I!.very clerk or a circu1 t court shall 
be ent tled to auch number of deputies 
and as 1atants, to be appointed by' such 
off i ci 1, with the approT&l or the county 
court, as sueh court shall deem necesaarr 
for t prompt and proper discharge or 
t he du l ea ot hie off ice. The County 
Court , 1n ita order permitting the clerk 
to app tnt a deputy or ass1atant , shall 
fix th compensation of such deputy or 
assist nt which , in counties haTing 
12 , 500 persons and less , shall not exceed 
the unt allowed deputy or assistant 
to the county clerk f or the actual time 
employ d and shall designate the period 
of ttB such deputy or assistants may be 
employ d . EYery such ord~r &hall be entered 
of r ec rd., and a certified copy thereof 
shall e filed in the office of the county 
clerk. The cl erk of the circuit court 
may at any time , discharge any deputy or 
assist nt, and may regulate the time of 
his or her employment , and the county court 
ma,- , a any t ime , modU7 or r escind ita 
order ermit ting any appointment to be 
made, may reduce the compensation 
theret fore fixed by it." 

We come 
applicable to the 

the conclusion that the above section 1a 
oint~nt of deputies 1n your county. • 
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are of the further o 
County could appoint 
ville to pe~orm the 

'Huntsville; this co 
~lee as contained in 
appointment qt deput 
deeds at a oberly. 

Reterrln: 
letter, as to wbethe 
person to assume the 
be stationed at Hunt 
Section 11812 t he C 
make such an appoint 
some person as deput 
Thi~ being on the eo 
will compensate the 
page 372, Laws of ' 
circui t clerk t o pay 
his office . Said s 
as f ollowsa 

APPROVED a 

c 

nAnd 
into t 
of any 
the s 
for eo 
as sist 

Attorney General 

0 N:LC 

- 11- Au at 5 1 1935. 

inion that the Circuit Clerk of the 
some other county official at Hunts­
duties of deputy circuit clerk at 
elusion being baaed upon the author1• 
your first l etter relating to the 
circ~it clerk as deput y recorder of 

o the last question contained 1n your 
or not t he County could hire a private 

duties ot t he deputy circuit clerk t o 
ville , we are of th e opinion that UDder 
ty Cour t could not 1 of ita own volition, 
nt, but t he c ircuit clerk eould a ppoint 

, with· t he approval ot t he CountJ Court . 
1ti on t hat t he f ees from said office 

dditional deputy,as under Section 11814, 
so uri 19~3 , it beoomea t he dutJ' of the 
the deputi e s out ot the tees earned bJ 
atute relating to the s ame being,in part, 

arter 1y such cl er k shall pa7 
e county t reasury t ho amount 
t ees collected 1n excess of 

per mit ted to be r etained 
1ees and pay of deputies and 
t s, * • * ~ * ~ * * * * * *·" 

Respecttully sub~tted, 

OLLIVER W. NOLEN 
Assistant Attorney General 


