
m~o~ Merc~and 1 se - Interpre t ation 
of A811&~~-1~ :/!7940 as it r e l a tes to ( 1 ) shipping 
pr ison-made mercha i s e into any s t a t e or t err itory; (2 ) mar ki ng of 
such shi pments; (3) seizure of pr i s on-made goods; (4) parties 
aga i ns t whom a ct i o shall be brought; (5) parties l i able in cas e of 
r e shipme n t or mere ndi s e ; (6) par t y liabl e t hrough numer ous trans ­
a ctions ; (?) s tatus of drop s hi pments ; (8} interstat e commerce feat ure . 

Mr. R.L. • Chapllllll, 
SUperintendent ot 
Missouri ~tate Prl 
Jefferson Clt7, .111 

Dear Sir: 

August 1, 1135 . .. 

Ddustriea, 
on, 
souri • . · 

FILJ!L 

/~ 

This de art..nt ia in reoeip• ot your letter 
deair1q interpre tiou and conatruction ot oertain phaaea 
ot House Bill 79'0 passed b7 the 7'th COqreas aDI approYM 
b7 the President o July 2,, 19815, containiac e1pt aeparate 
queatioaa, which a e aa follows: 

• (1) 
One ot 
prison 
porte4 
the UJl1 
a hip•• 
ot the 
torT 
to ·the 
aet tor 

interpretation of Sectloa 
s Act is that abipaenta of 

4e aerohaD41ae can u trau­
ato aJl7 a tate or terri torT of 

States ao long aa aaeh 
are not .. ,. in Ylolatlon 

wa of aay such state or terri­
.a.pl7 with the proY1siona aa 

1111 of auoh ah1~•ts •• herein 
•. Ia ~· 1nterprekt1oa oorreott 

(1). We onatrue ~eotion Two aa meaniDC 
the Miaa uri penal iD4uau1ea eannot ship 
a117 aer~IUIIIol..._ae produced 1t7 th• ia iater-
atate eree UJl].ess aueh aJd,_.ata are 
plalnl7 olearly aarkel as proYi4e4 
tor in t a aeotion. . Ia this correctt 

( 3) Aa roTided in Section Three, oaa 
\he F .. e al OoTeraaent seize, holt, aD4 
condaaa hi~nta ot priaon--4• aerohaa­
diae, th property of the State of Mlaaouri , 
.. de in nter-s\ate ca..eree in Tiolation · 
ot the p oYiaiona ot this legialat1on? 

(') UDd r a turther proTiaion ot this 
Act, oan the lederal GoT•raaent briDC 
suit in he Federal Courts againat ~· 
State of Miaaour1 . the Departm.ea' of PeDal 

.. -

\ 
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i'u\iona ot the State ot 
oUrl, the Tarioua ca..iaslonera 

ot he Depar*-en' ot PeDal IDatitutiona, 
or he S•perlnteDdent ot Indualriea, 
tor a T1olat1oa of the proT1aiona of . ' \ 
( 5) Should the products ot the llisaouri 
pe industries, or1g1nall7 sold aD4 
ahi ped to a person or t~ located or 
dol buaineaa in the state of M1saour1. 
be shippe4 in interstate co.aeroe 
in 1olat1on of the proTialona ot thia 
law who would be liable tor proseou­
t1o tor suoh Tlolation, the Miaaouri 
pe iD4uatr1ea or the person or 
ti making such reahip.eat? 

(I) It it is held that the person or 
tf olriq the Mrohandiae at the t1Jae 
ill gal ahlpaent was aade ia aloue 
lia le tor proaecution tor such Tiola­
tlo • would th1a hold tne throUS)l 
nua roua traaaactiona doD to the 
1D4 Y14ual oonauaer? 

( 7) .Should the products ot tile Kiaaourl 
pe 1D4uatr1ea be sold to &n7 person 
or ira, the purohaa" article• reaaill­
iDC n our pre~aea tor drop-ahlpaent • 
to t e points as apeoitiel bJ the 
pure aer, who would be liable tor 
pros eution tor such art-icles sh1ppe4 
in 1 ter-atate oa.meroe in Ylolation 
ot t e proTisiona of this les1s1atioa? 

• D p-ahipaenta abow the D8ll8 ot th• 
pur er on ·the llill ot lacliag as the 
ab!p er 1natea4 of the origlDal source 
ot t • aerchaD41ae. 

( 8) Shoulcl a person or the apnt of 
an7 ira purchase the produeta ot the 
Miss urt peu.l. iD4ustr1ea, paytq oaah 
tor he aaae on ov preaiaes, and tha 
tran port these goocla tn inter-state 
c roe by means ot a pr1Yate Tehlole 
not thenlae engqe4 in truck1Dg or 
haul D8 tor hire, who would be liable 
tor roaeoution tor a Tiolat1on ot thla 
law? Would aueh use oauae e. Yehl ole 
ltel. &1118 to a prin.te 1D41Yiclual. 
or t ra to lte bel• •• •~~Pclac in inter­
a\at oo .. •r••,. 



The 

August 1, 193&. 

a entiret7 ·ia as tollowa: 

enacte4 b7 the senate and the 
ot BepreseatatiYea ot the UD1te4 
of Aaerioa in Congress aaa .. blel, 

it shall be UDlawtul tor aD7 peraoa 
y to tranapo~ or cauae to be 

ortecl,ia aD.7 aaDJler or b7 aJl1' aeaJl8 
eft!", or aid or aaaiat in obtaiainc . 
ortation tor or in tra.naportiq aD7 
warea, and merchandise manutaoturel, 

produ e4, or Ill ned whoU7 or in part b7 
conn ta or priaonera ( exeept oonrtna 
or pr aouera on parole or probation), or 
in penal ~ retonatorJ" 1nat1 t1lt10A, 
troa ne s tate, terri to~, Pwtrto iioo, 
Vir Ialu4a, or Diatri.ct ot the UD.itecl 
State , or pla~9 ~gnooatiguoua but sub­
Ject o the Jur1•4iettion thereof, or troll 
aJQ" t reip OOUJltrJ, into &117 State, 
Terri orr, Puerto Bico, Virsin IalaDda, 
or Di tr1ot ot the United s tates, or 
place non-oontisuoua but subJect to the 
JlU'1a ietion theJI'eot, where Al4 goo4a, 
wares and merchan41se are inteD4e4 b7 
any p raon 1Ate?eate4 therein to be re­
oel , posaeaaed, atl .. , or in a~q JI&DD.er 
uae4, either in the original package or 
othe 1ae, in Yiolation ot any law ot 
such tate, Territory, Puerto llieo, Vircln 
Isl a, or District ot the united states , 
or pl oe noncontiguous but subJect to 
the J 1adict1on thereof. Hothiag herein 
shall pply to co~l tlea aanuraoture4 
in 7e eral peaal aDI oorree•ional lnatttu­
tions or use by the Federal GoYer.a.eat. 

"sec. 
goods, 
produ 
COD.Ti 
prlao 
peDal 
or tr 

• All packqea contalniq aJ17 
wares, aD4 marchandlae aaautaoture4, 
· , or ained wholl.y or in pa.rt b7 
a or priaonera, except oonrt ots or 
ra on parole or probation, or in aD7 
~ retor.ato!'7 iDBti tuti~n, whea sh1ppe4 
ported in interstate or torelp 

e shall be pla1nl7 and clearly 
ao that the DaU and a44reaa ot the 

, the uaae aD4 a44reas of the con-
the nature -of the oonteata, aD4 the 
location o~ the penal or retor.aat~ry 

tion where procluoecl whol17 or in 
be reaclil7 aaoe~1ne4 on aa 

ion ot the outa14e ot aaah paokas•• 
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"See 3. Any person Tlolatlns any 
proT aion or this 4\ot shall tor eaoh 
ott• e, upon oonTi~tion thereof, be 
pWl1 bed by a tine ot not more tbaD. 
f l,O O, and such goods, wares, aD4 
aerc lse shall be to~eitecl to \he 
Unit States, and m&7 be ae1ze4 aD4 
oon4 e4 by like prooeediqa u those 
pro del by law tor the seiZUl'e an4 
tort iture of property taported into 
the ited States oontr&rT to law. 

"Sec • · Any Tiolation of this ACt 
shal be prosecuted in any court harlq 
~uri diction ot oriae within the dia- . 
trio in whleh said Tiolatioa waa oa..Ittet, 
or t aa, or into whioh an7 auoh soola, 
ware , or merchandise may haTe bee ou­
r1e4 or trauported, or in aJ1.7 Terr1-r7 • 
Pue Rloo, Virgin Ial&Dia, or the 
Dlat let of Colu.bia, contrary to the 
proT aions of thia Act . • 

We shall att t to interpret your eigh\ iD41T1Aul 
questiona in thel namarioal or4er. 

We think you oorreot in your interpretation, aa 
UDder the tirat se tion it la .. de unlawful tor aay prla~~ 
aat• goods to be • pped into another state la Tiolation ot the 
laws of that state 

ftla House 11 tollowa ••rr e1ose1y the wor41Dg of ~· 
Webb•l:ell70D Aot pa ••d by Congress on Maroh 1, 1111. 'lhia , .. · 
Aot related to the sale an4 tre.naportation ot into:rloatiq 
liquor and mate 1 t a Tiolation tor the aaae to be shlppel into 
another state in T olation ~t the laws of that atate . The 
etteet ot the Aot s to elt.inate &Dy interstate oa.aeroe 
protection or adTa tage by rea•~s of a ah1pa8nt or aale belac 
interstate ooaaero • This .... the etteet ot the deolaloa 
in the oaae of Cl k D1atilliD8 eo. T . Westen KarT1aD4 R. 
Co . , 11 L. Ed. 82& Therefore, we think Howse Bill '19.0 
takes away the 1mm t7 charac,er1at1e of interatate ea.aeroe 
an4 the protection aDd treedaa which wae or1g1nall7 enjo,.t 
by prison-made soo a, and that the 1nteratate comaeroe feature 
in reality no long r applies to conT1ot-.a4e merobaD41••· 
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In the n en case of llcCol"llick T. Bron, 286 
u.s. 131, it was held that any ship.ent or transportation 
ot intoxicating i quor into or out of the state can be 
controlled and r gulate4 b7 the state without YiolatiDC 
interstate colllle ce law•; and we a ... the s .. e applicable 
to the question t prison-made merchandise . 

You are. p 
into aD.7 atate o 
ah1paent in any 
atate or territo 
ue plainly and 
ot the Act. 

lYhat we 
-.rkiag and labe 
alao applicable 
your interpretat 

1T1leg .. to ship priaon-ude aerchaD4iae 
territory of the United States it the 

anner doea not Tiolate the laws of aa14 
and the package• co~ris1ng the sh1paea' 

learly marked as aet forth in Section a 

II 

Te said under ~~eatlon 1 relat1as to \be · 
iq ot shipments of prison-male goo4a 1• 
o ~ueation 2, and we ar e in aocorl with 
on as contained in your question. 

In. 

The Act p Tides tor tbe seizure of conT1ct-.. 4e 
a e.-chaD41se and r a tine in each offense of no·t aore 
than 11,000. 00. t seems t hat in such cases it ia 
t..aterial as to he owner of tbe merchandise; the actio» 
ia broqht agatns the article itself. It is the artlue 
itaelf that 1a th offender and i s subJecte4 to forfeiture 
or seizure. 

'l'hia prillc ple of ln 1a enunciated 1n the caae 
of Dobbina's Diet lle~ T. UD1te4 Statea, ~• u.s. l.e. Itt, aa 
tollowat 



r is it necessary that the 
er or the property should 

ve knowledge ~hat the lessee 
distiller was committiDS 

aud on the public revenue, in 
der t.bat the information o'f 
rteiture should be maintained. 
he knowingly suffers and permits 

s land to be used as a site tor 
a distillery, the law places hia on 
t e same rooting as if he were 
t e distiller &D4 the owner of the 
1 t where the distillery is located; 

, i~ fraud is shown in such a 
se , the land is forfeited, Juat 
it the distiller were the owner • 

.-.u.rruughs, Taxation, 67. 

ses arise, ·undoubtedly, where 
e Judsnent of forfeiture necessarily 

c rries with it, and as part of the 
s ntenee, a conviction aDd Judpent 

nst the person tor the crime 
e itted; and in that state of the 
p eadings it is clear that the pro-
e eding is one of a criminal character; · 
b t where the information, as in 
t s case, does not inYolve the per­

nal conTiction ot the wrong- doer 
r the offense charged, the remed7 
forfeiture cialmed i s plainly one 
a civil nature; as the conYiction 
the wrong-doer must be obtained, 
at all, in another and wholly 

dependent procee4ina. 1 B1•b. 
tm. Law (6th ·ed.), sect.~. note 

1 united ~tates v. Three Tona ot 
cal , 6 Bias. 871.• 

In the ca e of automobiles being used 1n violetion of 
the prohibition la , the Court in the case of Uoss v. Summit 
Gounty, 208 P . 507 said: 

* * Then, again, all the courts 
h 14 that the proceedings to 

t o te1t automobiles which are used 
i violation of the provisions ot 
t e prohibition l awa , whether state 
o Feder al, are civil in their 

ture, and are pro cee4ings in rem, 
nee the auto.aobile to be torte1te4 
teaated u the ottendiq thiq. 
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B skins v. State, 82 Okla. 200, 
2 0 Pac. 1.68; Kirkland v. State , 
7 Ark . 171, 60 L. R.A. '16, , 105 

s t. Rep .• 2~, '18 s . w. '170, 
2 Ann. cas. 242ji United States v. 
0 e Stephens A»tomobile (D.C.) 
2 2 J'ed . 188. To the same effect 
1 State T. Dav~a, 55 Utkh, 54, 
1 Pac. 161. It, therefore, the 
t ing of the automobile in 
q estion by the oftioer in the 
c se at bar all be oonsi4ere4 

though it had been taken in 
civil rather than in a criminal 
oceeding, the plaintiff, never­
less, should not recover." 

Another d ciaion clearly showing that while it is 
not necessary that he owner ot the mercbaDiise b~ innocent and 
not a party to the rime, ~et the goods may be seizel,ia toun4 
in 2 .R .C.L., page 197: • 

"U der a statute providina tor 
a orteit~a o~ property used 
in violation ot the aot property 
ma be subJect to ~orteiture 
th reunder, though the owner di4 
no share in the guilt ot ~e 
us r ot 1 t, to whoa he had 
in rusted possession and control. 
Th s where the owner ot an auto­
mo i~e has entrusted the use aD4 
co trol ot 1 t to anothe·r it ia 
au Ject to forfeiture where used 
in violation of the United dtatea 
re enue laws providing tor tor-
te ture of property so use4, though 
th owner had no knowledce of the 

awtul use . United s tates v. J.lin-
oe , 254 Fed. 287, 16~ c.c.A. 571, 
I .L. R. 211 and note. In this 

the automobile was used by 
rvant ot the owner wi thoU't 
master's knonledge or consent, 
ransport liquors in violation 
he United States statute 

t o eiting conveyance• used 1n the 
rep val ot goods or commodities 
wit: intent to defraud the United 
dta ea of t he t ax thereon." 
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':Te are the 
Go~ernment may seiz 
regardless ot the t 
ot Missouri, tor th 
rea--which is the o 
conaulted show that 
brought against the 
in~ol~ed not being 

_,_ 

etore ot the opinion that the Yederal 
and condemn prison-made merchandise 

ct that it be the property of the ~tete 
reason that . it i s t he property itselt--the 

t ender. In e• ery instance the decisions 
the a ction tor for f e iture e nd seizure waR 
article itselt, the owner end others 
ncluded as parti es . 

IV. 

It your ques ion relates to an action to forfeit and 
seize the goods and the parties to the proceeding, then the 
deoiaiona and the c ncluaion rea ched in ~uestion S will appl7; 
hcnre~er • we will in erpr&t your question to meaJl - in the ennt 
ot a ~iolation, who will be subject to prosecution or criminal 
action? 

Referring t Jec. 1 of t he bill it states "it shall 
be unlawful t or any person knowingly to transport or cause to 
be tranaP'rted, in manner or by any aeana whatsoe~er, or aid 
or ass iat in obtai ng transportation tor or in transporting &117 
goo4a, wares , and rchandise manufactured , produced, or ained 
wholl7 or in part b con~icta or pri soner s , etc.w It is our 
opinion that the St te itself would in no wise be in~ol~e4 . 
It is a well settle principle ot law that in criminal actions 
the aients ot the ~ ate or ot per sona cannot commit crtaes an4 
be absol•e4 troa th same tor the r eason t hat they are agents 
or e~loJeea and ao ing tor t he principle or for the State. 

U' the per onnel ot the department ot peDal insti tu­
tiona instructed, a ed or assisted in ~iolation of the a ct, 
then they are perso lly liab~e to prosecution; lilcewia~t, the 
•arioua collllliaaione or t he department . It you as Superintend­
ent of Industries c ry out the transaction alone withou' the 
knowledse or withou incriminating t he other otticials, then 7ou 
alone would be subject to prosecution. 

v. 
AA7 prison- de merchandise shipped by you to aD.7 

purchaser within the s tate of Missouri does not constitute an7 
~iolation ot the Act It t he party to whom the merchandise 
is shipped within th State reship the same t o another state, 
then that part7 or p rties alone ar e subJect to pr osecution, 
and no one connected wit h the Missouri penal industries woul4 
be subJect to prose o tion, provided no ottioer or employee 
entered into a eonsp racy to violate t he ACt or knowingl7 aided 
or assisted in the shipment of the goods . 
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VI 

It is our inion that eTery transaction or transpor­
tation inTol~iDS t e shipment of prison-made merchandise tram 
the State ot Mlsso i to another state in violation ot the 
laws ot tha' state, that all persons connected with the trans­
action, aid1J18, as 1st1D8 or 1n any wiae inolTed in the 
Tiolation, would b subject to p~osecution, aDd each act or 
instance in which rehandise was so transported in Tiolation 
ot the act would stitute a separate and clistinct Tiol.ation 
ot 'he act. 

vn 
In Tiew ot he terms ot the Act, we can discern no 

ditterenoe in the e ent drop shipments are aade. The Act uses 
the tollowiDS phras OloQ: "knowinsJ.y to transport or cause to 
be tranaporte4, in ny manner or b7 ~ means wha tsoeTer, or 
aid or assist in ob aiDing transportation tor or in transporting 
any goods * * *• al"ing in mind your explanation ot drop 
shlp•en~•, it appe s that by the saae you merely insert tbe 
purchaser's neae as the consignor and you as the real Ten4or 
appear to be elimi ted from the transaction. 

We are ot t e opinion that drop shipments would in· no 
wise relieTe those artioipatiDS in the transaction traa 
prosecution. You w uld be knowingly assisting, aiding or 
participating 1n su h shipment, which would be a Tiolation of 
the AOt. 

To be subje 
co .. eroe, goods mus 
under contract to p 
direct to the priao 
paid tor, and the t 
closed, then we are 
lost ita interstate 
be residen'• ot dit 

vzn 
t to and haTe the protection ot interstate 
be transported tram one state to another 
chase. In the eYent purchases oome 

, the merchandise is reoe1~e4, the same 
action is then and there final aD4 

ot the opinion that ttie transaction haa 
caameroe feature eTen though the parties 
erent cities. 

In the dec! ion in the case or are &. Leland y . Mobile 
Count7, 209 U.S . , 1 o. .u.l , the Oourt said : 

" le the seneral principles 
led in these cases are not 
e denied, there 1s a class 

sea which hold that con-
tra ts between citizens of different 

es are not the subjects ot 
ratate commerce atapl7 be-
• they are negotiated between 
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tizena ot ditterent states, 
b7 the agent ot a compan7 
another state, ~here the 

ntraet itself is to be coa-

August 1, 1Sl3S. 

eted and carried out wholly 
thin the borders ot a state, 
though such contracts ino1-
ntall7 affect interstate trade.• 

Speak1q o 
in interstate co 
Ylrs1D1a, a Wall . 

insurance policies '•ina tranaactiona 
roe, the Court, in the case of Paul ., • 
68, 19 L. e4. 307, said: 

suinc a policy ot inauranoe 
not a transaction or ea.merce. 

e policies are simple contracts 
indeani t7 againat loa a 'b7 

re, entered into between the 
c rporat1ons and the assured, tor 
a consideration paid by the latter. 

ese contracts are not articles of 
c ~erce 1n any proper meaning ot 
t e wort . They are not subJeota 

tra•• and barter, offered in 
e market ao something haYiDS 
existence and Yalue independent 
the parties to them. They 

e not co~odities to be shipped 
forwarded tram one state to 

other, and then put up tor 
le. They are like other personal 
ntracts botveen parties which 
e completed b7 their aignature 

the transfer ot the cons1dera-
on. Such contraets are not 
terstate transactiona , though the 
ties ma7 be domiciled in dlt­

rent atatea. !he policies do 
t take ettect--are no' executel 
ntracts--until deliTered by the 
ent in Tirg1n1a. !hey are, then, 
cal transactions, and are 
Yerned by the local law. The7 

d not constitute a part ot the 
c mmerce between the states any 
m re than a contraet tor the pur-
e se and sale ot goods in Virginia, 
b a citizen ot New York whilat in 
V rg1n1a, would constitute a portion 
o eucb comaerce." 
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We base th aboYe conclusion on the two aboYe 4ec1a-
1ona. HoweYer, wiah to rea1D4 you of the proYiaiom of 
the Aot which are broad enough to incriainate you, or aDJ 
other peraon,it 7 u knowinsly a14 or aaalat in the transpor­
tation ot the go a . If those elaaenta do not enter into 
the tranaaet1on, en the purchaser alone is liable it he 
tranaporta prison aade aerchaDdiae into another state in 
Yiolation of the awa ot that eta~• and would be aubJeottD 
proae•tion under the Aot regardless ot the manner in whi eh 
the meroba.ndise w a so transporta4 into the other state . 

We do not deem 1 t your eut7 when purchaaea are aade 
in the J18nner out inect in your queation, to JUke printe 
inYeat1gat1on an4 determine the ultiaate destination ot 
the merobaDdise s purchased. 

For your ther information, we are of the opinion 
that when prison- de aerohandise is shipped to another 
state and it ia n ceaeary tor the shipaent to traYerse the 
borders of the t rd state in arriY1D8 at ita final desti­
nation, the aaae ould not constitute a Yiolati·on in the 
third atate. Wit reference to this question, the Court, 
in the case ot Ba ohllt •· State, 221 s.w. liS, aa14: 

e state can torbi4 and 
ah the transportation of 

oxicatina liquor across 
state and into another 

te only in case the propoael 
in the state into whieh it 
to be taken was contrary 

law there, s o that the 
nsportation was depriYed ot ah protection of the oo .. eree 

cl use of the federal Constitution 
by this act." 

We are fur her ot the opinion that persona purcbasina 
priaon-aa4e aerch iae in other states, when desiriq it tor 
their own personal use, the aame does not constitute a 
Yiolation of the A t, as was held in the oaae of Theo. Bama 
Brewiq Co . Y. Obi o, R. I. & P. Jl7. co. (D.C. Kinn. 1~13) 
215 ... 172: 

e ebb-KenTon a ct does not 
re er illegal the shipuent 
ot liquor in interstate commerce 
to a consignee desiring it tor 
h1 personal use, though without 

ermit required by the law o~ 
state." 
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We have no e4 the lawa of a nuaber of atatea aDI 
in .oat ias~oea they appear to prohibit the sale ot 
priaoa-ma4e soots in the open market; therefore, the 
purchase ot priso -made good a b,. an lndl vidual tor hi a 
peraoDal uae 4oea not violate 'he laws ot such atatea, 
aa was aa14 in t~ eaae ot sturseon v. s tate, 1' Arls. 
511, 154 P. lOIOc 0 

APPROVED: 

OD :All 

"In the tol1ow1ns cases it 
was h~l4 that liquors purchaae4 
tor the per sonal use ot a person 

not inval1date4 b7 t ·he ebb• 
on Act when not pro hi bi tea 
he law ot the state whe~ 
purchaser 11 ves. " (cases 

) . 

Ol.LIYEB W. HOLD, 
Aasiatant Attorney General . 


