R W Merciandise - Interpretation }
ner-Ashurst BYY, YL R. 40 as it relates to (1) shipping
prison-made merchandise into any state or territory; (2) marking of
such shipments; (3) seizure of prison-made goods; (4) parties
against whom actioELshall be brought; (5) parties liable in case of
reshipment of merchendise; (6) party liable through numerous trans-

actions; (7) stetus| of drop shipments; (8) interstate commerce feature.

August 1, 1935,.

Superintendent of Industries,
Missouri State Prisonm,
Jefferson City, Missouri..

Mr. R.L.: Ghl.pll.n, | / [’.

Dear Sir:

This department is in receipt of your letter
desiring interpretation and construction of eertain phases
of House Bill 7940 passed by the 74th Congress and approved
by the President on July 24, 1935, containing eight separate
questions, which are as follows:

" (1) Our interpretation of Section
One of this Aet is that shipments of
prison e merchandise can be trans-
ported into any state or territery of
the Uni States so long as suech
shipments are not made in violation
of the laws of any such state or terri-
tory and comply with the provisions as
to the ing of such shipments as herein
set f «» Is this interpretation correct?

(2) We econstrue Section Two as meaning
the Missouri penal industries ecannot ship
any mer se produced by them in inter-
state ree unless such shipments are
plainly clearly marked as provided
for in this section. 1Is this correet?

(3) As provided in Section Three, cam
the F Government seize, hold, and

condemn shipments of prison-made merchan-
dise, property of the State of Missouri,
made in inter-state commerece in violation
of the provisions of this legislation?

(4) Under a further provision of this
Act, can the Federal Govermment bring
suit in the Federal Courts against the
State of Missouri, the Department of Penal
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itutions of the State of
Missouri, the various commissioners
of the Department of Penal Institutions,
or the 3 rintendent of Industries,
for a violation of the provisions of
. o

(5)| Should the products of the Missouri
pe industries, originally sold and
shipped to a person or firm located or
doing business in the State of Missouri,
be reshipped in interstate commerce

in violation of the provisions of this
law, who would be liable for prosecu-
tion for such violation, the Missouri
penal industries or the persom or

firm maeking such reshipment?

(6) If it is held that the person or
firm owing the merchandise at the time
illegel shipment was made is alone
liable for prosecution for such viola-
tion, would this hold true through
numerous tramnsactions down to the
individual consumer?

(7) Should the products of the Missouri
penal industries be sold to any person
or firm, the purchased articles remain-
ing on our premises for drop-shipment *
to the points as speecified by the
purchaser, who would be liable for
rosecution for such articles shipped
n inter-state commerce in vlolatZon
of the provisions of this legislation?

. p~shipments show the name of the

pur er on the bill of lading as the
shipper instead of the original source
of the merchandise,

(8) Should a person or the agent of
any firm purchase the products of the
Iialt::l penal industries, payfing ecash
for the same on our premises, and thea
transport these goods in inter-state
commerce by means of a private vehicle
not otherwise engaged in trucking or
hauling for hire, who would be liable
for prosecution for a violation of this
law? Would such use cause & vehicle
bel ng to a private individual

or firm to be held as engaging in inter-
state commercej”
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The Aet in 1Fn entirety is as followas:

"Be it enacted by the Senate and the
House of Representatives of the United
Statep of imerieca in Congress assembled,

"That it shall be unlawful for any person
knowingly to transport or cause to be
transported, in any manner or by any means
whatsoever, or aid or assist in obtaining
transportation for or im transporting any
goods, wares, and merchandise manufactured,
prodn;ol, or mined wholly or in part by
conviets or prisoners (exeept conviets

or prisomers on parole or probatiom), or
in any penal or reformatory institution,
from one State, Terri , Puerto Rieo,
Virgin Islands, or Distriect of the United
States, or place ronecontiguous but sub-
Jeet the jurisdietion thereof, or from
any foreign country, into any 3State,
Territory, Puerto Rieo, Virgin Islands,

or Distriet of the United States, or

place non-contiguous but subject to the
jurisdietion thereof, where said goods,
wares, and merchandise are intended by
any person interested therein to de re-
ceived, possessed, séld, or in any manner
used, either in the original package or
otherwise, in violation of any law of
such 3tate, Territory, Puerto Rieco, Virgin
Islands, or Distriet of the United States,
or place noncontiguous but subjeect to

the Jurisdiction thereeof. Nothing herein
shall apply to commodities manufactured
in Federal penal and correebional institu-
tions for use by the Federal Govermment.

"Sec. P. All packages containing any

goods,| wares, and merchandise manufactured,
produced, or mined wholly or in part by
conviets or prisoners, except conviets or
prisoners on parole or probation, or in any
penal pr reformatory institution, whem shipped
or transported in interstate or foreign

commeree shall be plainly and clearly
nlrkolg so that the name and address of the
shipper, the name and address of the con-
signee, the nature of the contents, and the
name and location of the penal or reformatory
institution where produced whodly or in

part be readily ascertained on an

inspection of the outside of such package.
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, and such goods, wares, and
ise shall be forfei to the
Uni States, and may be seized and
cond by iiko proceedings as those
provided by law for the seizuire and
forfeiture of property imported inte
the United States eontrary to law.

shall be prosecuted in any court having
Jurisdietion of erime within the dis-.

triet in whieh said violation was committed,
or from, or into which any such goods,
wares, or merchandise may have been car-
ried or tramsported, or in any Territery,
Fuerto Rico, Virgin Isleands, or the
Distriet of Columbia, contrary to the
provisions of this Aect."™

"300%‘4. Any vioclation of this Act

We shall attempt to interpret your eight individual
questions in their numeriecal order.

I

We think you are correct in your interpretation, as
under the first section it is made unlawful for any prisons.
made goods to be shipped into another state in violation of the
laws of that state.

This House Blll follows very elosely the wording of 4he
Webb-Kenyon Act pa'rud by Congress om Mareh 1, 1913, This
Act related to the sale and transportation of intoxicating
liquor and made it a violation for the same to be shipped inte
another state in violation of the laws of that state. The
effeet of the Aet was to eliminate any interstate commerce
protection or advantage by reas”m of a shipment or sale being
interstate commerce. This wgs the effeet of the deeision
in the case of Clark Distilling Co. v. Western Marylend R.
Co., 61 L. Ed, 326, Therefore, we think FHouse Bill 7940
takes away the 1 ty characteristic of interstate commerce
and the protection and freedom which was originally emjoyed
by prison-made goods, and that the interstate commerece feature
in reality no longer applies to convict-made merchandise.
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In the re case of MeCormick v. Browmn, 286
U.3., 131, it was held that any shipment or transportation
of intoxicating liquor into or out of the state can be
controlled and regulated by the state without violtting
interstate comme laws, and we deem the same appliecadble
to the question of prison-made merchandise,

| _

You are privilege@ to ship prison-made merchandise
into any state or territory of the United States if the
shipment in any manner does not violate the laws of said
state or territory and the packages comprising the shipment

: tg.ain%y and ¢learly marked as set forth in Seection 2
0 Aet,

II

What we have said under (uestion 1 relating to the
marking and labelling of shipments of prison-made goods is
also applicable to uestion 2, and we are in accord with
your interpretation as contained in your question.

III.

merchandise and for a fine in each offense of not more
than $1,000.00. [It seems that in such cases it is
immaterial as to the owner of the merchandise; the actior
is brought against the article itself. It is the article
itlol{ that is the offender and is subjected to forfeiture
or seizure. -

This printiplo of law is enunciated in the case
of Dobbins's Dist
follows:

The ict p:Evidoa for the seizure of convict-made

llery v. United States, 96 U.5. l.ec. ’”' as
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"Nor is it necessary that the
owner of the property should
ve knowledge that the lessee
distiller was committing
fraud on the publie¢ revenue, in
order that the information of
forfeiture should be maintained.
If he knowingly suffers and permits
8 land to be used as a site for
a distillery, the law places him on
the same footing as if he were
the distiller and the owner of the
lot where the distillery is located;
s if fraud is shown in such a
case, the land is forfeited, Jjust
ag if the distiller were the owner.
B?rroughn, Taxation, 67.

"Cases arise, undoubtedly, where
the judgment of forfeiture necessarily
carries with it, and as part of the
sentenee, a conviction and judgment
gainst the persoa for the crime

:%::1ttod: end in that state of the
pleadings it is clear that the pro-
ceeding is one of a criminal character;
but where the information, as in
this case, does not involve the per-
sonal conviction of the wrong-doer
for the offense charged, the remedy
of forfeiture claimed is plainly one
of a civil nature; as the conviction
of the wrong-doer must be obtained,
if et all, in another and wholly
independent proceeding. 1 Bish.

. Law (6th ed.), sect. 835, note
l; United States v. Three Tons of

s 6 Biss., 371."

|
In the case of automobiles being used in vioclation of
the prohibition law, the Court in the cese of Moss v. Summit
County, 208 P. 507, said:

|
n¥ * * Then, again, all the courts
hgld that the proceedings to
forfeit automobiles which are used
in violation of the provisions of
the prohibition laws, whether state
or Federal, are eivil in their

ture, and are proceedings in rem,
sinee the automodbile to be forfeited

is treated as the offending thing.
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skins v. State, 82 Okla. 200,
200 Pae. 168; Kirkland v. State,
, Aﬂo 17]., 65 L.R.A. 76, 108

. 3t. Rep. 25, 78 5.%W. 770,

2 Ann., Cas. 242} United States v.
One Stephens Aitomobile (D.C.)
272 Fed. 188. To the same effect
is State v. Davis, 55 Utah, 54,

184 Pac. 161. If, therefore, the
taking of the automobile in
question by the officer in the
ease at bar éall be considered
ag though it had been taken in

a eivil rather than in a eriminal
prioceeding, the plaintiff, never-
theless, should not recover.”

another deeision clearly showing that while it is
not necessary that the owner of the merchandise be innocent and
not a party to the erime, xat the goods may be seized,is found
in 2 R.C.L., page 1?97: :

"Upnder a statute providing for
a forfeiture of property used
in violation of the act property
be subject to forfeiture
thereunder, though the owner did
not share in the guilt of the
of it, to whom he had
intrusted possession and econtrol.
Thys where the owner of an auto-
mobile has entrusted the use and
control of it to another it is
subjeect to forfeiture where used
in [violation of the United States
revenus laws providing for for-
feiture of property so used, though
the owner had no knowledge of the
unlawful use. United States v. Min-
..n, 254 Fed. 237’ 168 C.C.A. 5"’
§ 4d.L.R. 211 and note. In this
ca the automobile was used by
a servant of the owner without
his master's knowledge or comsent,
to transport ligquors in violation
of the United States statute
forfeiting conveyances used in the
rempval of goods or commodities
with intent to defraud the United
States of the tax thereon."
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e are therefore of the opinion that the Federal
Government may seize and condemn prison-maede merchandise
regardless of the fact that it be the property of the State
of Missouri, for the reason that it is the property itself--the
res--which is the offender. In every instance the decisions
consulted show that the action for forfeiture and seizure was
brought against the article itself, the owner and others
involved not being included as parties.

Iv.

If your question relates to an action to forfeit and
seize the goods and the parties to the proceeding, then the
decisions and the conclusion reached in Question i will apply;
however, we will interpret your question to meam - in the event
of ; v%olation, who will be subject to prosecution or ecriminal
action -

Referring to Sec. 1 of the bill it states "it shall
be unlawful for any person knowingly to transport or cause to
be transpérted, in any manner or by any means whatsoever, or aid
or assist in obtaining tramsportation for or in transporting any
goods, wares, and merchandise manufactured, produced, or mined
wholly or in part by conviets or prisomers, ete." It i1s our
opinion that the State itself would in no wise be involved,
It is a well settled principle of law that in eriminal actions
the afents of the .tate or of persons cannot commit erimes and
be absolved from the same for the reason that they are agents
or employees and actiing for the prineciple or for the State.

If the personnel of the department of pemal institu-
tions instrueted, ailded or assisted in violation of the act,
then they are personally liable to proseecution; likewise, the
various commissioners of the department. If you as Superintend-
ent of Industries caFry out the transaetion alone without the
knowledge or without ineriminating the other offiecials, then you
alone would be subjeet to prosecution.

|

v.

Any g:iaonehn&o merchandise shipped by you to any
purchaser within the State of Missouri does not constitute any
violation of the ict. If the party to whom the merchandise
is shipped within the State reship the same to another state,
then that party or parties alone are subjeet to prosecution,
and no one conneeted with the Missourl penal industries would
be subjeet to prosecution, provided no officer or employee
entered into a comspiracy to violate the aet or knowingly aided
or assisted in the reshipment of the goods.
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VI

It is our opinion that every transactiion or transpor-
tation involving the shipment of prison-made merchandise from
the State of Missouri to another state in violation of the
laws of that state, that all persoms connected with the trans-
action, aiding, assisting or in any wise involved in the
violation, would be subjeet to proseeution, and each act or
instance in which merchandise was so transported in violation
of the aet would oorstituto a separate and distinet violation
of the act,

Vil

In view of the terms of the aict, we can discern no
difference in the ewvent drop shixnsnta are made. The Act uses
the following phraseology: "knowingly to transport or cause to
be transported, in any manner or by any means whatsoever, or
aid or assist in obtaining transportation for or in transporting
any goods * * *" jBeparing in mind your explanation of drep
shipments, it appears that by the same you merely insert the
purchaser's neme as the consignor end you as the real vendor
appear to be eliminpted from the transaection.

|

We are of the opinion that drop shipments would in no
wise relieve those participating in the transaction from
prosecution. You would be knowingly assisting, aiding or
partiecipating in sueh shipment, which would be a violation of

the aict,
| 2

VIII

To be subjeet to and have the proteection of interstate
commerce, goods must be transported from omne state to another
under contract to purchase. In the event purchases come
direct to the prisom, the merchandise is received, the same
paid for, and the transaction is then and there final and
closed, then we are of the opinion that the transaction has
lost its interstate commerece feature even though the parties
be residents of dif*arent cities.

In the deoi#ion in the case of Ware & Leland v. Mobile

le the general prineiples
applied in these cases are not

to be denled, there is a class .

of ses whieh hold that con-

trag¢ts between citizens of different
states are not the subjeets of
interstate commerce simply be-

cause they are negotiated between
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citizens of different states,
by the agent of a company
another state, where the
ntraet itself is to be com-
eted and carried out wholly
thin the borders of a state,
though such contraets inei-
dentally affect interstate trade.”

Speaking of insurance poliecies being transactions
in interstate ¢ ree, the Court, in the case of Paul v.
Virginia, 8 Wall. 168, 19 L. ed. 55!, said:

"Issuing a poliecy of insurance
is not a transaction of commerce.
policies are simple contracts
of indemnity against loss by
fire, entered into between the
cbrporationa and the assured, for
a consideration paid by the latter.
rhesa contracts are not articles of
ree in any proper meaning of
t word. They are not subjects
of trade and barter, offered in
the market as something having
an existence and value independent
to the parties to them. They
are not commodities to be shipped
or forwarded from one state to
nother, and themn put up for
igf.. They are like other personal
ntracts between parties whieh
e completed by their signature
:id the transfer of the considera-
tion. 3Such contraets are not
interstate transactions, though the
parties may be domiciled in dif-
ferent states. The policies do
not take effect--are not executed
contracts--until delivered by the
agent in Virginia. They are, then,
local transections, and are
governed by the loecal law, They
49 not constitute a part of the
commerce between the states any
re than a contraet for the pur-
chase and sale of goeds in Virginia,
by 2 eitizen of New York whilst in
Virginia, would constitute a portion
of such commerece,"
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We base the above conclusion on the two above decis-
ions. However, wish to remind you of the provisiom of
the Aet which are broad enough to incriminate you, or any
other person,if you knowingly aid or assist in the transpor-
tation of the « If those elements do not enter into
the transaetion, n the purchaser alone is liable if he
transports prisen*nndo merchandise into another state in

vielation of the laws of that stave and would be subjeetto
proseemtion under the Aet regardless of the manner in whieh
the merchandise was so transported into the other state.

We do not |deem it your @uty when purchases are made
in the manner outlined in your question, to make private
investigation and determine the ultimate destination of
the merchandise so purchased.

For your further information, we are of the opinion
that when prison-made merchandise is shipped to another
state and it is necessary for the shipment to traverse the
borders of the third state in arriving at its final desti-
nation, the same would not constitute a violation in the
third state. With reference to this question, the Court,
in the case of Haumsehilt v. State, 221 5.%W. 196, said:

"The state can forbid and
punish the transportation of
intoxicating ligquor across
the state and into another
:thta only in case the proposed
sp in the state into whieh it
was to be taken was con
to law there, so that the
transportation was deprived of
ghe proteetion of the commerece
elause of the federal Constitution
by this aect.”

We are ::::zer of the opinion that persons purchasing
prison-made mer ise in other states, when desiring it for
their own personal (luse, the same does not comnstitute a
violation of the Let, as was held in the case of Theo. Hamm
Brewing Co. v. Chi sy ReI. & P. Ry. Co. (D.C. Minn. 1913)
215 F. 672:
"The Webb-Kenyon iet does not
render illegal the shipment
of liquor in interstate commerce
to |a consignee desiring it for
his personal use, though without
& permit required by the law of
hiﬂ state."
|
|
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We have noted the laws of a number of states and
in most instances they appear to prohibit the sale of
prison-made goods in the open market; therefore, the
purchase of prison-made goods by an individual for his
personal use does not viclate the laws of such states,
as was said in th+ case of Sturgeon v. State, 17 Ariz.
513, 154 P. 1080 0

"In!the following cases it

was held that liguors purchased
for the personal use of a person
are not invalidated by the Webbd-
Kenyon Act when not prohibited
by the law of the state where
the purchaser lives." (Cases
eited).

Respeetfully submitted,

OLLIVER V. NOLEN,
Assistant Attorney General.

APPROVED:

Attorney General.
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