SPECIAL JUDGE, compcnsatgpn of under R, 8. Mo, 1929, Section 1944.

June 21, 198358,

Hon, 7"lelard Chemier,
i'rosecuting isttorney,
The County of Randolph,
Voberly, 'lassourl,

Neer Sir:

A request for sn oplnion has been received from
you under date of YMereh 6, 1635, such recuest being in the
following termsg

"The Bar of this county mey appoint a special
Judge in » cese tried some years sgo before a e~
feree, It will be necessary for the speeial Judge
to review the evidence and findings mede by the
"eferee. 111 he be entitled to the fee of §10,00
e day for the time spent in reviewing the cese or
willl compensation be mllowed only for that period
ectually spent in trying the cese.”

The ipformstion contained in sugh request was supplemented
by letiter from you of June 12, 1980, in the following terms:

"In answer to your letter of “ay 28, 1930, in
reply to my letter of '‘srek 8, 19235, to Cenerasl
MeoXittriek, will say thet in the case referred to,
the finding of the “eferee was not merged in a
Judgment, but the "eferee almply made his report,
end Judge 2. V. ‘alker, who appointed the Heferee,
wes defested by Judge l'a=mett, who is now Circult
Judge, and Judge lHemmett disqualified, and the
matter is now before the Speeclel Judge on the ques-
tlon of approving the Heferee's Heport and the
“xeentions flled thereto,

The Heferee was more thean a week in hesring
the evidence and tlere ix & voluminous trenseript
conteining many hundred pages of evidence. The
report of the eferee was filed shortly before
Judge ‘alker went off the bdeneh, !o evidence is
to be heard by the .peclel Judge, but the case ls
to Ye tried on the evidence teken before the ie-
feree. b



Hon, Richsrd Chamier,
June 21, 1830,

There is no agroement between the parties as to
a fee, and the _peciel Judge was elected by the
Bar under Seetlon 1944."

Re S, !Yissouri, 1520, Jectlion 1944, provides as
follows;

"The person clected as special Judge, as
provided by the preceding scotion, shall recelive
the sum of ten dollsrs per day for esch day setu-
ally engeged in transacting the bdbusiness of sueh
torn or part of term of court, to bde paid out of
the state treasury upon the certificate of the
clerk of salé court,”

This statute hss never been construed by an Appellate Court
of this “tate and, therefore, the answer to your guestion
nust be based on & reasonadble construction of its terms.

© The question ls, what the phrase "ectually en-
gaged in transacting the dusiness of suech term or part of
~ term of court”, means. 4 rirst i{spression might be that

this phrase would be conufined to time ectually on the denech

haar!nf evicdence and erguments of counsel, lowever, it secenme
more likely thet the phrase is dbroader in meaning end in-
cludes the tinme spent by the Judge in smetually working on the
case, as opposed to the tenure of office of sueh special Judge,
from the time of his sppolatment untll its termination,

In @ situation such as that presented by your let-
ters, where the specliel Judge ir elected only for one case,
and t..1s case has been referred Lo a referece who has made &
report prior to the election of such special judge, the speciel
Judge would prodebly sit on the bench only during She srgument
of counsel on the oxeeptions to the report of the referee, which
would probdadbly consume & part of one deay. liowever, in order to
take proper action om the report, meny deys of work would be
necessary where the report asand the evidence are voluminous and
sxgeptione are filed to sueh report. It would be the duty of
the speciel Judge to study carefully the report and evidence
for it is his function to take such eetion us is indicated to
him by the whole record. In the case of Fine irt Fletures Corp.
v. Yerzin et al., 20 5.7, (24) 170 (1930), the eourt sald:

"“The trisl eourt was not bound by the findings
of the referee, whose power was limited to re-



flon, Riehard Chamier,
June 21, 1038,

conmending a Judgment, and it was entitled

in srriving et the terms of its jJudgment

to disregard the report entirely, or to

edopt sueh parts er scemed to it to bdbe right,

or to modify it and ecopt it with correetions.
Lack v, Breecht, 168 Yo, B48, 85 5,.,W. 9763

Utl., v. Eill. 1“ '-!0. 238' 55 ".R. 10’1. ‘9
LoR.A, 323, 78 im, 5t, Rep. 689; Utate ex rel,
v, eorle’s Ice, itorage & Fuel Co., 2456 o,
168, 1851 3, v, 101; City of 5t, louls v, rarkere
Wushington Co,, supra; Crowell v, etta, 213 Vo,
App. 683, 283 3.W. B0OB; Velleroy v. saright,
supre; ‘est v, Benk of Caruthersville, 110 %o,
App. 490, 85 3., 80]1; 7, T. Rawlelgh Wediecsl
Co., v. ‘oodward (”o. App., 230 S.We “,'
Springfield Ges & Kleotrie Co. v. Jouthern Surety
Co. (Mo, App.) 250 S.,%, 78, 29 S.W. (24) 174.

There remains then the narrow issue of whether a
speelr]l jJudge, under the circumstences detalled in your let-
ter, is setually engeged in trensscting the busi ness of the
ecourt only when he is sitting on the bench heering the srgu-
ments of ocounsel, snd if he ls to be pald only for his time
so spent, whieh will probably entitle him to §10 as his totel
compent~tion for seting in the esse, when he may be obliged
to spend his entire time for severs)l weeks norking on the case.
‘e believe the snswer to this question must be no, if the stut-
ute es applied to these fects is to operzte ressonebly nnd
fairly. A lawyer is transacting the business of hie client
vhile preperiasg in his office & cese for trisl, or a bdbrief to
be argued, as well as when he s in the ecurtroom trying or
ergulng hir case., Both are essontial to e proper serving cf
the interests of his olient. It would seem to us likewlise
that « jJudge 12 trenseeting the business of the court when he
is investigeting and working on a csce in his chambers alone, equally
as when he is sitting on the bench hearing evidence or arguments,

in conclusion, it is our opimnion that & special Judge
elected under the provisions of R, 34, ¥issourl, 1928, Seetion
1943, 1is entitled, under Jection 1944, to the rum of {10 rer day
for the time spent by him working on snd reviewing the report of
e referee, the evidence adduced bhefore such referee,snd the eox-
ceptions filed to such report, when it 12 hie duty to enter
Judgrent dased on such report, es well as for the time when he
is sitting on the bench hesring the arguments of counsel in con-~
nection with sueh rerort, when no evidence is to be sdduced de-



Hon,. Richard Chamier,
NM gl. 1985.

4=

fore him, and hies Judgment is to be entered solely on the basls
of the evidenge adduced before the referee, the report of the
referee, the exceptions thereto, snd the arguzents of counsel
thereon.

Very truly yours,

EDVARD H, !'ILLER
Assistant .ttorney Generel

ATPROYED:

JOHN W. HCFFMaAN, Jr,,
(Acting) attorney General



