| INMERITANGE TAX: Joint bank aceounts mot subject to tax.

Irrevocable trust with reservatiéon of life

income to grantor subject to tax.

- C

Hoveumber 5, 19308,

are Harry J. Cantwell,
attorney at law,

p S

uain & Locust Streets,
wte Louls, iissouri.

Dear Lir: |

[

This dopuftmant ie in receipt of your letter re~
queating au oplnlo? as to the fol ng state of facte:

" ¢ ** a gertificate of deposit
wade peayable to Serah 5, or Susan
Slmsone for $60,586,88; cash in
the b in the name of Jarsh E.

or Simnone, $26,726.,69. Both
of thene items are in addition to
the s estate es previous mentioned.

"There ie in addition to thece two
itens found in the estete, a third
iten which I meinly desire the

. opinion of your office, whieh is as

"Un the 17th day of Uctober, 1928, the
deces executed an Indeanture of Trust,
! she refere to herself ez a

and assigned, trazsferred and:
delivéred certain personal property,
econsigting of stock and bonds, which
are itezized in the trust agreeuent,
whieh had boen transferred and sold in
sone jastances until now the sum in
the trust cetete is (850,316,938, The
St, loules Union Truet Company is made
the trustee of this sum to be used for
this purpose = that they shell have
full and authority to mensge and
_contrgl the trust asstate and power and
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authority to sell, exchange, lease,

rent, mortgage, pledge, sssign, transfer
or pthervise dispose of all or any part
thereof, upon such terms and conditions

es It may see fit, and after pay

all reasonable c¢osts and expenses in-
curred, shall pay over the entire net
inecme in eguel monthly or other convenient
installments unto the said 'Donor' for

and during her natursl life, and after the date
of the Donor's death, the entire trust
estate end undistributed inecme shall be
divided into four equal shares, to be
disposed of by beguests to certain rela-
tives mentioned in the trust agreemeant.

"Flease advise me if, in making this
estate up for taxation purposes, I should
assess taxes on this trust estate and on
the money held Jjointly by the decdsaed
and her sister.”

In reply to your question with reference to Jjoint bank
accounts, I wish to say that there is no inheritance tax assessed
against the survivor, provided the property has been held in the
names of one or more persons as Joeint tenants with right of sur-
vivorship and not as tenants in common., If they hold the property
as tenants in common, the intercst pessing by resson of the death
of one of the Jo!lnt depositors is subjeet to inheritance tex
hovever, where they hold as Joint tenants with right of survivor-
ship, the joint deposit sgreement is suffieient to pess the title
to the survivor without any inheritance tax,

Jection 5400, iR.5. o, 1929 provides in part as follows:

"when a deposit shell have been
nade by aa{ person in the name of
sueh depositor and another person
and in form to be paild to either,

or the survivor of them, such deposit
Shersupon and any edditions thereto
nade by either of suech persons, upon
the meking thereof, shall become the
property of sueh persons as Jjoint
tenants, and the same, ether with
all interest thereon, shall be held
for the exclusive use of the persons
80 named, and may be paid to either
during the life time of both, or to
the surviver sfter the death of one
of them."”
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In the very recent case of Murphy v. Wolfe, (Jup. Ct. ko)
45 3.%, (2d) 1079, decided Fedruary 6, 1932, Judge and,
after quoting section 5400, supra, -aidl

"As construed by this court in
two recent cases, the statute
" gives rise to a presumption that
a deposit made within its purview
becomes the property of the
depositors as Joint tenants, and
in the absence of competent
evidenece to the contrary, actually
fixes the ownership of the fund
in the persons named as Joint
tenants with the attendant right
of survivorship. ambruster v,
Albmlil'. 326 No. u. 3l 3.We.
(24) 28; Mississippi Velley Trust
Co, v. Smith, 320 kc, 989, 9 5.7,
(24) 58."

In view of the foregoing, it is apparent that each of
the Joint tenants owns the whole of the deposit, so that upon
the death of one there is no transfer of ownership snd therefore
there can be no inheritence tax sssessed sgainst the survivor.

In answer to your second question, it appears that the
trust in question was created on the 17th day of Uctober, 19285,

Jection 8570, R.3. Mo, 19290 (being the statute with
which we are here concerned) provides, as far as is pertinent,
as followst:

"A tax shell be and is hersdy
imposed upon the transfer of any
¥rﬁp¢rﬁy. * % & %, vhen the trans-
er is made by a resident or by
e non-resident when such non-resident's
praperty is within this state, or
within its Jurisdiection, by deed,
grent, bargain, sale or gift made
in contempletion of the death of
grantor, vendor or donor, or intend-
ing to take effect in possession or
enjJoyment at or after such death.
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* * * Such tax shall be imposed when
any person, association, institution
or corporation actually comes into
the ppsseselon and enjoyment of the
property, interest therein, or income
thar:%rom, whether the transfer

théreof is made before or after the
passage of this law,"

#e recognlze that the very purpose of the provision
in the above section lmposing & tax on transfers intended to
toke effect in possession or enjoyment ut or after death,
is to establish a bdar to frequent attempts to transuit estates
to beneficiaries, uniapalred by the payment of inheritance
taxes, by means of trusts or conveyances whereby the grentor
{Iacrv.t the benefidial enjoyment of the property during hls

fe, :

This depa nt on Lay 27, 1933, in an opinion rendered
to ur. iryor A, Stewart, ruled that an irrevocable transfer in
trust with reservation of life incoue to the grantor was not
subject to the imheritance tax laws of the State of Lissouri.
This opinion was written on the authority of the case of Lay v,
ileiner, 281 U, 5. 238, However, lu view of recent declsions
construlng this case, we at this time overrule ocur former
opinion and now hold conveyances of this nature subject to tax.

The Suore Court of Connecticut in the case of Blodgett
ve Guarsnty Trust Co., 114 Conn, 207, in holding a conveyance
similar to the one u&dor discussion e subject to the inheritance
tax, despite the docgsion of the Supreme Court of the United
States 1n the cese of usy v, Heiner, eupre, ssid:

"The first gquestion reserved in each cese

is: id the property which was the sub-
Jeet of transfer 'pass by deed, grant,
or gift....intended to take effect in

possession or enjoyment at the death of
the grantor or donor' within the meaning
of the Counecticut successlon tax statute,
in foxce at the date of the deed, or
withlin the meaning of any subsequent
awendnent or revislon of sald succession
tax sﬁatuto?

LR

|
|
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“The original Connecticut Act,
Chapter 180, Fublic Acts 1889, Sec. 1,
included provision for a2 tax on 'pro-
perty within the jurisdiction of this
Sta e, and any interest tm‘ingoooo.
whigh shall pass....by deed, grant,
sale, or gift made or intended to
toke effect in possession or enjoyment
after the death of the grantor, to any
g;:aon in trust or otherwise.' 1In
(Public 4ets, Chap. 201) this
provision does not appear, but 1t wes
restored in substance, by Sec, 3 of
Chapter 332, Fublic iets of 1915, and
has slnce continued unchanged in any
respect materlally affecting the
resent inquiry. General Statutes
1918) Sece. 1261-1271; Pudblie Acts
1929 chn?. 299, Secs. 1 and 23 General
Statutes 1930) Chap. 77, Secs. 1360,

g o

'Thif court has not had occasion to

pass directly upon the guestion, freed
from the element of retrospective
operation, but our full concurrence with
the eral view jJust stated is clearly
indicated in Blodgett v. Unlon & New

116 Atl. 908. We there pointed out

that the 'qualifying end enlarging
phrase,' 'in possession or enjoyment,'
included in our original succession tax
Act (1889), dropped from the law in 1897,
and reinserted in 1915, 'marks the
difference between a tax on the privilege
of succeeding to the fropdrty of a decedent,
and a tex on the privilege of succeeding
to the possession and enjoyment of pro-
perty which the decedent has conveyed
away during his lifetime reserving oanly

a right to the income during his own life.
 » o‘ *

"It ip stated in Hilliken v. United States
(muf 283 U, S, 15, 19, 20, 51 Sup. Ct.
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386, that in the Heinecke case

&Y v. Helner 'the only relev nt
uestion was one of construction, whether
gifts) were of the class intended
ress to be taxable under Seec.

t in posseseion or enjoyment st or
death,™"'

L

"It is obvious from the gquotation from
the opinion in the heinecke case which
we have glive:n above, that the decision,
upon which the succeeding cases relled,
tivated by the nature of the

fer of, rather than the succession
operty of the decedent, inowlton

I‘., 1 U. 3. a' 530 3\!;3. Gt. '*?l

Yo big Go 4o of Columbus v, wavis (1924)

264 5 47, 44 Sup. Ct. 29); Sdwards v.
sloeua (1924) 264 u, 5. 61, 68, 44 Sup. Ct.
893, 'The tax is on the act of the testator
not 1n the receipt of property by the

legatees,' Ithaca Trust Co. v. United
States (1929) 279 U. S. 151, 185, 49 Sup. Ct.
291; Corbin v, Townshend, 92 Comn. 501, 503,
103 Atl. 607; Gleason & Otis, Inheritance
Taxation (4th kd4.) p. 2 et seq. On the

other hand, with 2 few exceptions, the

State inheritance tax statutes levy a duty
or excise upon the beneficiary for the
privilege or right of suceession to pro-
poﬂﬁ.

& ¥ & @

"TheJnroru we feel that we are not
constrained to plece s similer construc-
tion jupon our own statute and are still
at liberty to adhere to the views as

to & mosning and scope which usually
have been held ss to State statutes of
siniler nature snd terms and which we
indicated in Blodgett v. Union & New
Hsven Trust Co., supra; these lead to the
conelusion that the property which vas
the Jeet of transfer wes within the
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ng of the statute, and taxadle
accordingly. 'The transaction was
the desefiption of the statute.
roperty passed from the decedent
¢ benefliclary "by deed, grant
ft." Though upon the creation of
rust an equitable remainder in
the trust fund, after the life estate of
the decedent in such fund, vested in
1ntc§;:t-1n the beneficiary, she was

or
the

not itled to "posseesion or enjoy-
ment™ of the fund or any part of it

until the death of the decedent....Her
present right to the future "possession
or oyment™ of the trust fund, whiech
was "vested"™ In the sense of being
aesignable and transmissible by her

during the 1life of the decedent....was
not "posssession or enjoyment,"™ within

the ng of the statute, The statute
recognizes the familiar distinction be~
tween taking effect in possession or
enjoyrent and vesting in right, title

or interest.... Apparently the legisla~
ture intended to reach for the purpose

of ration the shifting of the enjoyment
of property-—the "economic benefits"
thereof or "economic interest™ therein
(compare Saltonstell v. Saltonetall,

276 Uy 5. 860, 871, 46 Sup. Ct, 255, 72
L. &dy 565; kelnecke v, Northern Trust
Co., 78 U. S. 339. 3“. 49 Sup. Ct. 133.
73 L. [ Bde ‘19. 66 A. Ls K. $97)~=frou a
former owner at his death, even though
such shifting of enjoyment followed
necessarily fron a prior transfer of
title lnter vivos. s was sald in Stete
stre t Co. v. Treasurer & Hecelver
Gener 209 Lass, 373, 379, 95 N, E.
851, s "The policy of the law is, that
the owner of property chall not defeat

or de the tex by any form of conveyance
or transfer, where after death the income,
profit or enjoyment enures to the benefit
of those who are not exenpted.™' Jorcester

County National Bank v, Commissioner of
Corporstions and Texation, supra.,”
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This cese yas later affirmed by the United States
Supreme Court 1n G| ty Trust Co, v, Blodgett, 287 U. 8,

|
The Supremp Court of iinnesote in the case of In re
sstate of Rising, kinn, ‘56, had before it a trust similar
to the one here unfer conslderation, The statute of
kinnesota, or =0 much thereof ms is pertinent, provides as
follows:

'Sonkion l. A tax shall be snd is
heredy ifimposed upon sny tramsfer of

pr0p¢!t,-..-.

*{(1) When the transfer is by will or
by the intestate laws of this state...

"(3) when the transfer is of property
nade by a resident or by s nonresident
when such nonresident's property is
within this state, or within ite juris-
diction, by deed, grant, bargein, sale
or gift, mede in contemplation of the
death of the grantor, vendor or donor,
or ended to teke effect in possession
or ljoy-nnt at or after such death,

"(4) &wuech tax shall be imposed when any
such | n or corporation becomes
benefiiclally entitled, in possession

or expectancy, to any property or the

i thereof, by any such trausfer
whether made defore or after the pas-
sage pf this act,” '

The Supremp Court of Linnesota in holding said trust
taxable because of the reservation of the income therefrom by
the domor, employed substentlally the same reasoning as did the
Supreue Court of Comnnectlicut, saying:

*The ppposing argument seeks justi-
fication in kay v, Heiner, 281 U. S, 838,
50 S./Cte 286, 74 L. ed, 826, 67 A, L. R,
1244. Consideretion of that decision
must begin with Reinecke v. Northerm

Tre CPe 278 U, S, 359, 49 S, Ct. 125

73 L. ed. 410, 66 A. L. iie 397, luvolving
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trusts. Two were revocable and
&0 tpxable., The other 'five trusts,'
not revocabdble, were yet held not
taxable becuuse theve wss no trensfer
by resson of death, within the mean~
ing of the federal law, Life interests
in income were created but not for the
sett « There were provisions for
accunulation of income but not for the
donor. The gifts were instently com=
plpte, inter vivos, bdecause nothing
of sybstance reuained to pass from
donor to or for the benefit or enjoy~
ment of donees at or sfter dceth of
the 4 ONoOT.

“éﬁa Teason why there was no '
subject to the federal tax was thus
stated (278 U, 5. 347):

"*In ite plen and scope the teax is one
impo on transfers at death or made
in templation of death and is
. Leas by the value at death of the
interpst which is transferred, * * *
not a gift tex, * *'*, One may
give his property to amother by
e gift without subjecting him-
T hie estate to 2 tex, but we
ked to say thet this stetute
thet he nay not sake s gift
vivos, equally absolute and com~
without subjeeting it to a tax
gift takes the form of a lire
in one (other thsn the donmor)
2inder over to another zt or
after the donor's death, It would
require plain and compelling langusge
1§{ so incongruous & resunlt
th it ig wenting in the
, etatute.’

language was liftcd bodily, by
ion, to Justify and explain the
in ey v, Heiner, 281 U, 5, 238,
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3“' 50 3. Ct. m’ " L. 0&. &8‘.

67 46 ke Ke 1244, notwithetanding

the wery diff s0rt of gift

therp considered--different inm that
wus reserved to the domor a very
substantial kind of right end enjoy~
uant not to cease until her death.

ft wes ia trust to pay income

e donor's husband for life, then
e donor if she survived him, with
rensinder over. Agsin, simply becsuse
was doubt of construetion, to be
resclved in favor of the texpeyer, it
wae held there was no texable transfer.

® * % % 0f course such decisions end
debate rs to the construetion of the
aet qf congress which they interpret.
But, however persussive, they are not
binding upon us in the construetion of
our statute, as to which it ie our
privilege to err, if that be the re-
sult of our deliberate judgment., That
aside, our state tax is so far different,
in incidence, from the federsl excise
that the cases are easily distinguish~
'In its plan and scope' the
is 'on transfers at death or
nade in contewplastion of death,' 'It is
10t a gift tex.' Our law, on the con~
trary, does tax gifts., The federal
'exaction is not a succession tax * * *,
The right to become beneficielly entitled
is not the ocecasion for 1t.' Nichols
ndg.’ 27‘ U‘ S. 551’ 5‘1, ‘? 31 Gt.
Le 08d, 113(, BE A L. Re 1081,

tax but a succession tex slso. State
‘. 131 h..lnli. 363. 238 ﬁ- W. 531.

"Incongruous or not, our stete tax is
sly put on succeesions of the kind
volved. Doubt, if any, left by
subd. 3 of Sec. 1 1s removed by subd, 4,
explieitly texing the receipt of 'say
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property or the Income thereof'
when the donee becomee 'beneficlally
entitled, 1n possession or expectancy.'” .

CONCLUSION

In view of the foregoing, it is the opinion of this
department that en irrevoceble trensfer in trust with reserva-
tion of life income to the grantor is subject to the inheritance
tax laws of the State of kissourl, The distinetion between
the case of Lay v. Heinmer and the later Connecticut and
linnesota ceases cited herein undoubtedly rests upon the proposi-
tion that the Supremé Court of the United States in the case of
kay v, iHeiner hed before it an estate tax or = tax upon the
right to transwmit property, while in the Blodgett case and the
Rieing cese the statutes construed were statutes placing a tax
upon the right to receive the property. In view of the recent
decision by the Supreme Court of the State of Lissourl in the
case of In re losing's Letate, 85 S, .We (24) 495, there cen no
longer be any question that the xissouri inheritance tax is a
ta:d?n the right to receive property. In that case Judge Tipton
sald: .

"Teking the ict as a whole, there is

no ubt but what our imheritance tex

is a|tax upon the right of the heir

or legatee to receive the property.”
|

|
' Respectfully submitted,

JOHN W, HOFFMAN, Jr.,
Assistant Attorney General,

AFFROVED:

ROY EeKITIRICK
Attorney Gcnnral.
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