SUPREVE GOURT - BOARD OF LAW EXAMINERS:

Examination fees paid by appli-
cants for aﬂni:sfg; 0 z;rpgro

entirely under the jurisdiction
of the Bupreme Cov and do not
come within Seetion 1 of Laws
of Missouri, 1933, (page 415).

March 20, 1935.

Hon. K. B. Caldwell
President -
Beoard of Law Examiners

2000 Fidelity Bemk Building
Kansas City, Missouri

Dear S3Sir:

We wish to acknowl

edge your request for an

opinion under date of January 8th, wherein you state as

follows:

"You will recall that several weeks

ago the Board of Law Examiners dis-
cussed with you the method of handling
the fees paid by applicants for admis-
sion to the bar and suggested that

thege funds should be entirely under

the jurisdiction of the Supreme Court
instead of being the subjeet of aporopri-
ation by the Legislature, TYou asked .
that we write you in regard to this
matter and I am accordingly doing so.

"Our thought about it is that it would
be much more convenient and practical
to handle it in this way, The Legis-
lature does not know and cannot eeti-
mate what the fees will be during 2 bi-
ennial period, That is particularly
true at this time when the rules have

beg& changed so substantizally. The
apnlication fee has been inoreased

but the number of
less be decreased,

apglioants will doubt-

n view of these

changes there is no eriterion by whieh
the Legislature can make any intelligent
guess as to what amount should be an-
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ropriated. You understand of course,
hat the appropriation is only of the
fees actually pald. In other words,
the State pays no part of the expenses
or compensation of the Board or its

smployees,

"There is also the further reason that
to handle these funds $hro appro-
oriation, and to have them disbursed by
the State Auditor requires considerable
extra work whigh does not appeai to us
to serve any useful purpose, As a mat-
ter of fact our relations with the State
Auditor in connection with the handling
of the fund have been most pleasans,

*The right of the court to handle these
funds in this way seems clear. The court
heg held in the c¢age of In re Richardse,
63 8. W, (2d) 673, that the court has
inherent power to admit attorneys to

the bar, By promulgating the rule which
bectme effective on November lst the
court is actuzlly exercising that power
in preseribing the qualifications of ap-
pligante; the method of examinations and
other matters incident thereto. In other
words, under the doeotrine announced in
the Richards case the gourt has assumed
and is agtually excrclstng full a2uthority
in regard to the matier of admissions.

If it bhas that authority, as 1t unquestion-
ably has, then it would seem that it must
necessarily have power to do all things
indident thereto. One of those thi is
the aprointment of the Boarxd of Examiners
and the matter of fixing their compensation
and paying their expenses. '

“The court has evidently in those rules
announged its authority to do what we are

now suggesting., HNote 8 langusage of
sub+~gection 3 of Rule 38:

" 'The members of said Board and
additional examiners appointed

to assist thenm 8.
f*ﬁ - s & U1 _‘J - ‘ :
this court out o 8

provided for in this Rule.'
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*The allowance of fees by the court
is of course inconsistent with their
allowance by the Leglslature or any
other agency of the State.

"¥e have not found any constitution-

al provision which prohibits the court
from doing this, nor which in reality
relates to it at all, This does not
appear to be analagous to the gituation
with respect to various other boards and
commissions. All of them are in fact
ergated by the Legislature and thelr
.x:ltenoe depends en leginlative agt,
doreover, no tribunal other than the
Legislature has any authority to create
them, whereas in the case ¢f this Poard
its existence, powers and funeticrs do
not depend upon legislative enactment
but entirely upon the rule or order of
the court itself. Therefore, while it
liﬁht very well be that compensation
and exsenses of all other State boards
must be fixed by the legislature, the
reason for that rule ¥oes not exitt in
the case of the Board of Law Examiners.

"farther evidence that this 1s the right
analysis of the situation, and that 8
is the view of the court itself, is to
be found in the fagt that the court in
romulgating ite rule effective Noveuber
st has fixed & ligemse fee,to be paid
annually by attorneys adaitted to the bar
and those fees are paid to thé Clerk of
the Supreme Court and kept in what is
known &s the *Bar Fund', Disbursements
out of that fund are made in the msnner
provided im the rules., %ee Rule 37,

He do not see any reason for nnki:g!;nz
distinetion between the gpanner of nister-
ing that fund and the fund ereated by fees
from apnlicants for admission to the bar.
The practical administration of each of the
funds and the theory authorizing their
handling by the court seem most persuasive
that each of them should be handled under

the direction of the court in the manner

suggested. ;

"We will be glad to have your views in re-
gard to this matter at as early a2 time as
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is convenient, particularly in view
of the faot that the Legislature is
now in session.*

Lawe of Missouri, 1933, Section 1, page 415, provides
in part as follows:

"All fees, funds and moneys from what-
soever source received by any depart-
ment, board, bureau, commiseion, insti-
tution,official or agency of the state
governaent by virtue of any law or rule
or regulation made in accordance with
any law, shall, by the official authorized
to recelve same, and at stated intervals,
be placed in the state treasury to the
credit of the particular purpose or fund
for which collected, and shall be subject
to apprepriation by the General Assembly
for the ticular purpose or fund for
which collected dur the biennium in
which collected and #n~xo riated, ***+"

The question presented is whether examination fees paid
by applicants for admisesion to the bar come under the above
section, and are subject to appropriation by the LegiBhlature,
or vhetﬁor they are entirely under the jurisdiction of the
Suprene Court to be handled as they see fit?

Section 11685, R, 8. Mo. 1939, vests the power of ad-
migsion to practice in the Sunreme Court and provides thus!:

"The power to admit and license persons
to Ertctlcc as attorneys and counselors
in the courts of record of this state,

or in any of them, is hereby vested ex-
clusively in the supreme court, subject
to such regulations as are hereinafter

provided."

Section 11687, R. 8. lo, 1939, provides that the Su-

giine Court shall appoint a board of examiners and provides
8:

*The me gourt 1, by order, ap-
point %fvc persons otrn;d in the iav,
and not connected with any law school,
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who shall constitute the state board
of law examiners, The reme gourt
shall, by order, determine the respective
eras of the members of the first board
appointed, The membere of said state
board of law examiners shal | take and
subsoribe an o8th, to be adaministered by
one of the judges of the supreme court,
to discharge faithfully and impartially
the duties of their office, and ;g%& e~
ceive such compensation as may be owed
ghm rene gourt out of the Tund aris-
hz;gl ex — tion fees hnrcinlfte:lpro-
vi or. sg?gggi ggg%} 8 80
have power to appo rom time time,
when necessary, additional examiners to
agsist the board, who shall serve for one

SRR

Section 11703, R. S, Meo. 1929, provides that the examiners
are $o certify the result of the examination to the supreme court
and provides in part thus:

"The examiners, or & majority of them,
ghall certify the resul’ of their exami-
nation to the sunreme court I!*ﬂh gilgg

if tisfi that such e nation []
SEH§!§%SEE§§} conducted, and that the ap-
plicant has complied wi{h all the require-
ments hereinafter provided for, shall gause

license to be issued to the successful ap-
plicants *%e+ "

e are of the opinion that the above sections dealing
with attorneys at law unequiveoeally show that the Legislature
intended to vest the power to admit and license persons to
practice as attorneys exclusively in the supreme court, and
that the board of law examiners was created merely as an "arm
of the court" for the purpose of assisting it in determining
who has and who has not the necessary qualifications for ad-
mittance into the profession., The supreme court appointe
the members of the board, determines their respective terms,
administers their oath, and allows them their compensation.
The court muet, in the final analysis, be satisfied that all
requirements have been met, and they in turn cause the license
%o be issued to the successful applicants,




Section 11701, R. 8. of Meo. 1829, vrovides that ap-
plicants for a lieense to practice law ply an examination
fee and provlde- ian part thus:

"Every applicant **** at the time of
filing his application shall pay to
the said clerk the sum of ten dollars.
Said fees from applicants shall cen-
stitute & fund from which by er

the supreme gourt shall be pa
nooessazzicxponsou and a reasonable
coupensation ;;igg to
thz members %E;ﬁ%’ cxnnincrs.
**s%_,  Any surplus remain from such
foes after the payment of the expenses
and compensations above mentioned shall
be | éd in the examination fund of
the tnoc-oding year and accounted for
as receipts of such succeeding year,
The c¢lerk of the supreme court is here-
by made the custodian of such fund,"

We must determine whether the examination feee in
the above section must be placed in the State treasury to
the credit of the "examination fund" and be subject to ap-
propriation by the General Assembly for the purpose for
which collected. (Laws of Mo. 1933, Sec. 1, page 415, supra),

In the cage of In Te Richards, 63 8. W. (24) (.) 672,
loc., ecit. 675, our Court said:

It is not always easy to determine what
objects are naturally within the r ange

or orbit of & particular department of
gcvnrancnt, but 1t will scarcely be de-
“nied that & primary object esseantially
within the orbit of the judicial depart-
ment is that courte properly function

in the administration of justice, for
which purpose they were oreated ’and in
the 1ight of judicial history they can-

not long continue to do this Ilthout pow-
er %o and d attorneys who froa
time to time immemor have in a pecu-
liar sense been regarded as their offi-
cers. Since the objeet sought is not
naturally within the orbit of the legis-
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titg department, the power to accomplish
it 48 in its exercise al and not

1ggEs%ltiv§, although in monious
co-prdination of powers necessary to ef-
fectuate the aim and end of government
it may be regulated by statutes to aid

in the accomplishment of the object but
not to frustrate or destroy it, ®e*+"

The court having stated that the power to admit and
disbar attorneys is judicial aand mot legislative, and that
such power e¢asn ohly be regulated by statute for the purpose
of aiding the court in governing its "offieers," pre-ulg:tcd
new rules effective November 1, 1934, for admigsion to ¢
bar, Under the new rules, applicanis must pay an exanmination
fee of Twenty-five Dollars whereas under Seetion 11701, R.

8, X¥o. 18929, supra, a2 fee of Ten Dollars was required. New
rules have ﬁaen adopted as to qualifications of applicants,
methods of examinstion and other matters ineident thereto.
Section 11697, R, 3, Mo. 1839, dealing with the board of law
examiners hag been eub:titutea by sub-sections 2 and 3 of
Rule 38 (Rules Supreme Court of Missouri, nege 45) and these
subgections read as follows!

*3. The Board of Examiners herein mentioned
shall be composed of five perscns learned
in the law, The 8tate Board of lLaw Exami-
nere ac a4t present constlituted both as to
nenipership and term of office shall con-
stitute the Board of Examiners herein pro-
vided for. Provided, however, that when
necessary, additian:i examiners to assist
the Board wuay be teuporarily appointed by
this Cours. :

3 Upon the expiration of the teram of offiece
of any uember of the present Board or upon
any mexber of the present BSoard vacating
his office, thies Court shall int his
successor., The memvers hereafser appointed
to saild Board and the additional examiners
appointed to assist sald Beard shall take
and subscribe an oath prier to the assump-
tion of their official duties, to be ad-
ministered as this Court mey &1r¢ct, to
discharge faithfully and impartially the
duties of their office., The members of
s2ld Board and additional ex=miners ap-
pointed to assist them shall receive such

Sorpensation as may be allowed by ®hl
g%iﬁt out of funds arising from szauA;n—

tion and admiseion fees provided for in
this rule.®
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Asgistant Attorney-Oeneral,

Wi, ORR BAVYERS

Fespeotfully submitted

APPROVEDS
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