NEPOTISHM: Judges of the county court who vote for
the appointment or connive to bring about
the appointment of any relative, within
the prohibited degree, on the County 01d
Age Assistance Board, is subject to ouster.

/P'}J

December 19, 1935 Fl L E D

/<

Honorable N, Zlmer tutler
Prossecuting Attorney
Stone County

Gelena, #Mlssourl

Dear Sir:

This Department 1s in receipt of your letter
of December 5, wherein you make the following inquiry
in regard to the c¢ounty court appointing relatives to
the County 0ld Age Assistance Board. Your letter 1s
as followss

"¥111 you please give me an
opinion on the followingi

"The County Court in select-
ing the County 0Old Age Assist-
ance Hoard did 1t in the
following manner:

"The two assoclate judges sub-
mitted a list of names from
their part of the county, neither
submitted the name of a relative,
but the county clerk also sub-
mitted & list of names end on his
list were the names of a relative
of each of the associate judges,
one man & brother-in-law of the
Southern Judge and the lady a
married daughter of the Northern
Judge. Then the Presiding Judge
selected from all the lists three
names, two of them being the names
of the two relatives. The Judge
whose daughter had been selected
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objected at the time, but later

on the court met and by order of
Court appointed the three members
as selected. Did the two associate
judges vioclate the Nepotism Law? "

It appears that you have recelved soms correse
pondence from this office in regzard to thias guestion. e
are unable to locate iIn our files any previous letters
written regarding the subject; hence, 1t will be our aim to
clarify the situation with this opinion. If there is a
viclation of whet 1s commonly called the Nepotism lew, it
must be found under Section 13 of Artiecle XIV of the Con=
etitution of iissouri, which is as follows:

"Any publie officer or employe

of this State or of any politieal
subdivislion thereof who shall, by
virtue of sald office or employ=-
ment, have the right to name or
appoint eny person to render
service to the State or to any
political subdivision thereof,
and who shall name or appoint to
such service any relative within
the fourth degree, either by
consanguinity or affinity, shall
thereby forfeit his or her office

or employment."

By the terms of the 0ld Age Assistanet Act, Laws
of iissouri 1935, page 309, Section 3, 1t 1s the duty of the
county court to appoint the County 01d Age Assistance Soard.
Seetion 3 1s as follows:

“In every county thers shall be
established a County Old Age
Agpistance ooard, to consist
of three persons domiciled in
county, each of whom shall
have been a resident taxpaing
citizen of the county for a
period of five years prior teo
hie or her appointment at least
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one of whom shall be a woman,who
shall be eppointed by the county
court for a term of four years,
except that of the members first
appointed, one shall be appointed
for a term of two years and one

for a term of thres years, Vacancies
shall be filled in the same way in
which the origineal appointment was
made, The members of the county
board shall serve without cecompensa-
tion, execept that the necessary
expenses incurred while in the
performance of their duties shall
be paid to them, "

The most recent decision regarding the Nepotism
seetion hereinbefore quoted is that of State ex rel. lieKittrick
v. Becker 81 S, W, (2d4) 948. In that decision the Court held
that:

"Two of judges of Court of Appeals
could in exesrcise of their juris-
diction appoint first cousin of
third judge as commissioner, and
such appointment would not violate
provision of Constitutlion forbidding
officers to appoint relatives to
public service, where third judge
refrains from voting and other
judges exerclse appointive power
free from connivance, agreement, or
conspiracy (Const. art. 14 See.

13, adopted in 1924)."

In the case of State ex inf, X11is v, Fergusom 333
do. 1177, the Court held:

"A mayor of a city of the third
class, in appointing his first
cousin to the position of pumper

of the waterworks system of the
clity, violated the nepotism
amendment to the State Constitution,
Section 13, Article XIV, and there-
by forfeited his right and title to
the office and was subject to ousser
in gquo warrento proceeding.,” '
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In the case of State ex rel. lcKittrick v. Whittle
333 io. 705, the coéurt held:

"Seetion 9209 R. 8. Mo. 1929,
providing that a board of school
directors should have power to
contract for the employment of
teachers, must be subs tially
complied with and a director
having the deeiding vote in em=
ploying a teacher comes within
the provisions of the nepotism
améndment as having 'the right
to name or appoint' a teacher,
and cannot participate in the
appointment of his first cousin
by affinity as teacher in the
district.”

We assume that you are famillar with the case of
State ex inf. Norm:n V. 5111s, which originated in your
county, 325 do. 154. In this decision it was held that
the circult clerk and the county clerk of Stome County had
violated the nepotism section by eppointing their wives,
and were ousted.

CONCLUSION

Under Section 3 of the County 0l1d Age Assistance
Aet it was the duty of the ecounty court to appoint three per-
sons to the board., Ve note in your letter that the relatives,
namely, the brother-in-law of the Southern Judge and the
married daughter of the Northern Judge were placed by the
County Clerk. The presiding judge then selected from all
the names the three names of the board, including the two reia-
tives of the two judges. In order for the appointments to
have been valid 1t was at least necessary that one member,
either the Northern or the Southern Judge, should concur in
the appointments. If either judge voted for the appointment
of his relative, of course, under the decisions hereinabove
quoted, he 1s subjeet to ouster. If neither judge voted for
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the appointment of his relative but connived, alded or
abetted, he 1s subjeet to ouster,

In this opinion we have endsavored to set out
the law relating to the nepotism section of the Constitu-
tién as construed by the courts, A8 to whether or
not the judges In question have violated the same would
be & question of faet which thils office cannot pass upon.

Yours very truly,

OLLIVER W, NCLEN
Agsistant Attorney General

APPROVE D2

(acting)‘httornay General
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