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F J LED 

Hono able Dwight • ~own 
seer~tary of Stat 
Jeff,rson City . » ssouri 

Attention : W:n . fl . Goodman. 
Corpora t i on Attorney . 

Dearl Sir: 

! This is t 
Oc to er 3 . 1935 . 
Depa tment; your 

acknowledge r eceipt or your letter or 
n which you req~eat the opinion of th1a 
etter being as follows: 

"Applic 
Depart 
or Sal 
or How 
or Sal1 

,1ncorpo 
Trustee 
Senate 
Governo 
1935. 
33'1-M 

tion has been mad' to th1a 
nt by Messrs. J . L. Jones 
e County • Tyre w. Burton 
d County. and H. R. 'furl87 

County. for a cert1t1cat• or 
at1on as State fiighlray Toll 

under the provisions ot 
111 #119 . a pproved by the 

on the 19th day of April. 
ws of Missouri . 1935. pages 
inclusive. 

"\t;e res ecttully request your o f icial · 
opinion as to the l egality of aa14 
Act. the procedure the Department 
should ake in the premia•. • 

question is aa to the legality of Senate 
in Laws ot. Al1ssour1. 1935. at xagea 

Second. you inquire a s to what pro­
ken by your Department with reference 



Hon J Dwight H. or~ Oc t ober s. 19~. 

t o e a pplicat1o* or Messrs. J. L. Jones. T,yre w. Burton 
and a. R. Turle7, for a certificate ot ineorpora tion a a 
State H1gbwa7 Tolt Truateea under the prov1a1ona ot the 
abo~ Act. · 

It ia our opinion that the Act ia unconatitutional 
and oid in that ~1) it permits the creation or a publlo 
corporation b7 the voluntal-7 act ot not lese than three. 
nor ~re tban tiv•• freeholders and qualified e l ectora 
of t~s State.and does not require a~ legialative or 
judi ial proceedi s. but onl7 the leg1alat1ve acticn ~ 
the Secretary ot "tate; (2) that th-. act a t mpta to 
creeJ e f rom taxa:~,. bridge and l'Oad pl"Opert1ee conatructed 
or acquired by t~0 

trustees tor the benefit ot the State 
ot aaourl or tor the benefit of any count7 or otbeP 
political or ciYil subd1v1aion of tbe State of Missouri; 
:lnd ( ~ ) t he et 11 unconstitutional i n tbat it a.t~empts to 
exeft t rom taxat on the bonds which it authorizes tbt 
tru tee s to issue and, likewise. the income trom aueh 
bond a . 

A a auata10ill6 our position on the fir at point. we 
quote from t he tollow1D6 cases: 

~ 
There is~ a1m11arity between the Constitution ot 

t he tate of Main and the Constitution ot t he State ot 
Misa uri as to t distribution ot the power• ot govern­
ment! i nto three d at1net department&, the legislat ive. 
executive and judicial. an4 in the oaae of State ot 1ne 
v. sutler, lOS • 91, 1. c . 96, the Supreme Court ot that 
sta t• said the tollow1"6 z 

"The , ople of i ne. in organizing 
their overnment aa a State . vest ed 
the legislative power ot the gOYern­
ment ia a body •to be styled the 
Legislature ot 1ne1 • (Art . I V. Par. 
1. Se~l. ) and did not c onter any 
such er on any other person or 
bo4y . d did not authorize the legia­
lo.ture to do ao. It follows t hat the 
legisl ture alone can exerc1ee the 
leg1a]4tive power and alone ia 
r espon ible tor its 1se exere1ae . 
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and hence aan transfer nei tber &117 o~ 
the pow.- nor any of the responsibility 
t o an,- ~ther department or peraon. 
says Jud!ge Cooley in his Constitutional 
L1m1tati~ns (6th Ed. ) p . 13'7: •one ~ 

· the aettjled maxima in constitutional 
law ia ~t the power conferred upon the 
legi.ala ture to make laws cannot be 
delegate~ b ., tba t depart ment to any other 
bo~ or jauthori.tJ. lhere the aovereign 
power otl the s tate baa located the 
authority. there it must rereain; and b7 
tbe coneltitutional a gency alone the 
laws mualt be ma<le until the Oonatitution 
1 taelt' i., changed. The power to whoae 
judgment~ wiadom. and pa triotiem thla 
high pr·erosative haa been intrusted. 
can~ ot r~lieve i taelf or the reaponaibili t7 
~ cho~ng other agenciee upon Wbicb ~ 
power 11 be dewl ve4. nor can it aub• 
stitute he j uds-nt. wiad.om and patriotism 
ot &DJ orer bodJ tor those to which alone 
the peo p e have aeen .t1 t to con1'1de tbia 
soYereig trust.' Tbe propoai tion needa 
no other c1tati.on of authority. and we do 
not find it any where doubted. 

• Furtber the people 1n their conat1 tuti on 
expresall divided the powera ot the govern­
ment 1nt three departments . tbe legialati••• 
execut1v and jud1c1al. and declared tbat 
•no pera n or persona belonging to oDe o~ 
theae de[tt:r~ants . ablll exerciae any of 
the powe a properly belonging to either of 
the othe a • except i n tbe case a herein 
expresalJ directed or permitted.' Art. I II. 
sees. 1.:2. H.ence not onl,- 1a. the l egia­
lature n t authorised to ~ater any ot 
its leg1 lat1~• power and reapon a1b1lity . 
but 1t ihexpres el;y torb1dden to tranater 
arq part ot them t o a per eon or per eona 
exerc1e1 either execut1'Y8 or Judicial 
tunct~on .• 
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And we qulte from the well-oans1dere4 ease ot 
Stat of missouri ex rel. Russell Field et al, Board ot 
Polibe Commi r s1on rs of Kansas City, Missouri . Relator a . 
vs . smith e t al., 49 §• w. (2d) 74. 329 uo., 1~ c . 1026. 
as f pllowa: 

• ' One or t he settled maxima ln eonsti­
tutioal law 1a. that tbe Jl9W8r conferred 
upon t e Legislature to make laws cannot 
be del gat ed by t hat department to an7 
other iody or a u thority. here tbl 
aovere gn power ot the Sta t e bas located 
the a u hority , there it must remainJ and 
by the constitutional a g ency alone the 
laws !ly be made until the Constitution 
itselt ia changed. The power to whose 
jud.gmi t, wisdom and J*trioti•m th1• 
high 3erogn ti ve ha a been entrusted can­
not re ieve itselt of the reapona1b111t.J 
by cho sing other agencies upon which 
tho pcnter shall be devolved. nor can it 
,substi~ute the judgment. wisdom, and 
patrio~iam ot any other b~ tor those 
to whidh alone t he people have aeen fit 
to confide this sovereign truat. • (1 
Cooley on Cons. Limitat ion, 22f . ) 

"'.(he 4eg1sla ture lilly not delegate the 
power ~o enact a law. or to declare 
what t~e law shall be . or to exerci• 
an unrestricted discretion in apply1ng 
a law; but it may enact a law complete 
i n its~lt designed to acc omplish a 
genera~ public purpose, and may expre s sly 
author:• designated of ticiala within 
det1n1 e va11d limitat ions. to provide 
r ules d r egulation s for the complete 
operat~on and enforcement of tbe law 
w1 t h i n J ts expre a~ed general purpose . ' 
( 1le~l v . Van Pelt. 78 Fl a . 337 . ) 

" ' I'he Ue31elature mq'. without nolating 
&JV r~ or principle of the Constitu­
tion , epnt"er upon a~ administra tive 
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board . r officer a large measure of 
discre ion. provided t he exercise 
thereo is guided and controlled by 
rules eacnbe-4 theretor. • ( People 
v . ~ uete Co •• 195 Cal. 548; see 
alao parte Cavanaugh. 313 Mo . ~.76 . 
280 s. w. 15; st. Louis v . Ice & IUel 
Co •• 3 7 Mo . 907, 296 s. w. 993; 
Mercha t s Exchange v . Knott. 212 Mo . 
616. 1 1 s. w. 565. and cases cited. )• 

From the 
that tho Act is 
ehou d refuse t o 
as S a t e Highway 

bove and foregoing 1t is our conclusion 
constitutional, and. therefore. you 
ssue the eer t1t1cate ot incorpora tion 
oll ~~tees to the above named applicant•• 

Reapecttully submitted• 

COVELL R • BEWI Tr 
Assistant Attorney-General 

/ ' 

C.RB: 


