PENAL INSTITUTIONS: Mandamus imposing sentence in
criminal cause. Sentence to run
concurrently since the Supreme
Court did not direct otherwise.

February 2, 19356.

Honoreble George W. Bryant
Chairman Pardon and Parole Board
lepartment of Penal Institutlions
Jefferson City, Missouri

Dear Mr. Bryant:

We acknowledge your request for an opninion
dated January 15th, which request is as follows:

"We have two mandates from the
Supreme Court relative to the above
named inmate.

"It seems this man was t ried in St.
Louis County for kidnapping, and
glven five years: He was tried in
St. Louis City for carrying con-
cealed weapons and given two years«
The mendates from the Supreme Court
confirm these sentencess The man-
date for the five year term was
signed by J+ D. Allen; February 18,
1932 The mandate for the two year
term was signed by J+ L. Allen,
March 6, 19334 There is nothing im
these mandates to show whéther the
sentences run concurrently or con-
secutively.

"Will you kindli send me an opinion
as to whether these sentences should
run concurrently or consecutively?"

The mandates out of the Supreme Court to
which you refer in your letter contains the following
finding: "Doth consider end adjudge the judgment
aforesaid, in form aforesaid, by the said trial court
rendered, be in all things affirmed, and stand in full
force and effect:" Agein the mandates direct the




Honorable George ‘s Bryant <2« February 2, 1935.

warden as follows: "There to be imnrisoned for the
period of ears, the same being the sentence
passed by the Baid trial court sforesaid.”

Thus we szee that the mandates by their ver
terms affirm the judgments of the two different tria
ecourts in all things end direct imprisonment as per
the sentences passed by the two trial courts. The

mandates si ive force to the judgments eviousl
rendered nn?%zngo we must eomidog tg rornprand aub-,

stance of said judgments before we can intelligently
answer your guerys.

By the trial court records on file in the
Supreme.  Court I find thst John Pepe was sentenced on
June 21, 1930, by the Circuit Court of St. Louis County
to the "State penitentiary at Jefferson City, Missouri,
for a term of five years on the chu-go of kidnapping."
In said records I further find that John Pepe was sen-
tenced on January 15, 1932, by the Circuit Court of St.
Louis City "for his offemse of carrying concealed weapon
and in pursuance of the verdiet heretofore rendered
against him, be 1m§riaoned in the penitentiary of the
State for a term of two years." |Nothing in either
trial courts' records indicate when sentence is to com-
mence by the judgments and sentences rendered.

Section 1063 R. S. Mo. 1929, provides in part
as follows:

"The Bupreme court, St. Louis court
of appeals and Kensas City court of
appeals, in appeals or writs of
error, shall examine the record and
award a new trial, reverse or affirm
the judgment or decision of the c¢ir-
cuit court, or give such judgment as
such court ought to have given, as to

them ’ull seem agreeable to lawj® #
L IR N

The mandate of the Supreme Court follows
astatutory authorization, and by i1ts very terms the
warden must execute the mandate as per the terms of
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two dentences of two different trial courts in two
different eircults relating to two different crimes.
By the terms of said jJjudgments and sentences the pris-
oner is committed to the penitentiary to do time cer-
tain. You ask whether these senten ces should run con-
ecurrently or consecutively.

Section 648 R. S. Mo. 1989, provides the
limitet ions in Missouri upon imprisonment of any per-
son:

- "No person's body shall be imprisoned
or roltrnined unle ss by authority of
law."

In Meininger v. Breuer, 304 lMo. 381, at 389
the Court discussed concurrent and cumulative sentences,
and, although the facts of sald cese are not identical
with the facts in the case presented, the propositions
of law therein stated are apnlicable in all cases where
a problem of cummlative or concurrent sentences is pre-
sented. The Court said at 1. c. 391:

"The law then, as now, was settled
boyoul duputo, that 1in the absence
statute to the contrery, sem-
n.c 8 were tive, even
whe be ﬁo S

f;?##%#?

e ie erate-
r ain ers
Emeu no s f effort was nde

by the t rial court to render the
sentences cumulstive."

There are statutes in Missouri which direct
the trial court t® render cumulstive sentences under
certain circumstances, as fgr instance Section 4456 R.
Se Mo. 1929, which reads as follows:

any person shall be convicted
of __w_g—g'_zz;_ more offenses, before sem-
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en e ahﬂ.l have been pronouncei upon

him or Tense the imprison=-
len mig_ be sentenced
86€CO or oth other su%teéuenf
eonvi on shall l eom-enco at

e-ml_a' ﬁ._:;.ﬁ—

Efiar eonvle€T357'-"

Providing for cumulative punishment, there 1s
also Sectiom 12969, R. S. Mo. 1929, which provides:

"T’he person of & conviet sentenced

to imprisonment in the penitentiary
is and shall be under the protection
of the law, and any injury to his
person, not suthorized by law, shall
be puniahnblc in ‘the same manner as
if he were not under conviction and
sentence; and if any convict shall
commit any crime in the penitentiary,
or in any county of this state while
under sentence the court having juris-
diction of criminal offenses in such
county shall have jurisdiction of
such offense, and such conviet ma bo
charged, tried end convicted in 1
manner as other pernona; and in enso

%ﬁhggsf_ﬁéif%'igggcounea e tEI_ 3;‘11
e rat 101 on e sentence
:ue o!igic.—ﬁ%;Ii be uoE%aneog ;
des 05%5_?35f3353_h

& oxocn ed

:_h__“?{éuiaﬂconv ct ma .§'n ﬁg Efi

Elﬂlm

Section 3715 R. S. Mo. 1929, provides the es=-

sentlials of a formal judgment upon a conviction for a
felony and is as follows:

"Whenever a judgment jpon a conviction
shall be rendered in any court, the
elerk of such court shall emter such
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Judgment fully on the minutes stat-
ing briefly the offense for which such
conviction shall have been had, and
the court shall inspect such entries
and conform them to the facts; but

the omission of this duty, elther by
the clerk or Judge, shall in nowise
affect or impair the validity of the
judgment."”

Both iudgnmnta rendered, although coming from
different Circuit Courts at dififerent times, are in sub-
stantial conformity to the statutory requirements. It
carnnot be said that the judgment of e ither Circuit Court,
is réndered beyond the jurisdiction of either court,

nor is either sentence uncertain as to time or place of
punishment, and as said before, both meet with statutory
recuirements as to form and style. ©Nor can it be said
that the punisiment in either instance does not conform
to the statuto punisment provided for saild feloniese.
In affirming sald jumdgments the Supreme Court has al-

ready passed favorably on the form and substance of the
Judgments and sentences of the trial courts.

In 16 Corpus Juris, pmpe 1372, Section 3228
the law is stated thus, and iiaaouri cases are used as
authority:

"When not otherwise directed by
statute, or by the sentence of the
court, as a general rule the term
of imprisonment for which defendant
is sentenced begins with the first
day of actual incarceration in the
prison, unless actual imprisonment
is prevented by some cause other

than the fault or wrong of defendant.
*‘11‘**..

Although some states by legislative act have
s0 provided, we have no statute in Missouril expressly
providing in eriminal cases that the judgment and sen-
tence of the court shall set out specifically the date
from which imprisonment shall be computed. In Missouri
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a judgment and sentence of a court of competent juris-
diction is legel when it is in good form and conforms
to the statutory punisiment, which was done by both
Circuit Courts in the problem presented.

CONCLUSION.

It 1s our opinion that the mandates of the
Supreme Court must be executed by the warden as per
the judgments and sentences of the Trial Court, and
that the prisoner under said mandate must conpi with
the conditions set out in same. In affirming the judg-
ments and sentences rendered by the Trial Courts the
Supreme Court held same sufficient in form and sub-
stance in their opinions in sald cases.

Since nelther of said judgments or sentences
fixes the date when imprisonment shall begim, and >ince
the start of saild sentences was stayed by reason of
appeals to the Supreme Court, this stay of execution
continuwed until the date that the Supreme Court passed
on said appeals. 4t 3s our opinion that sentence im
the kidnapping case started on the first day of incar-
ceration in the penitentiary under Supreme Court man-
date for said offense, and that since he was already
confined in the penitentiary at the time that the ap-
peal for carrying a weapon was disposed of mandate
of Supreme Court, it is our opinion that sentence in
that case starts from January 15, 1932, the date that
the Court issued the mandate to the warden in said esuse.
It is our further opinion that in so far as such two
Judgments and sentences overlap as to time of incar-
ceration, they are to run concurrently with each other.
Such & confinement 1s by "authority of law."

Respectfully submitted

WM. ORR SAWYERS
Ass istant Attorney General.
APPROVED

ROY MeKITTRICK
Attorney General.
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