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P~NAI INSTITU~IONS : Mandamus i mposing sentence in 
cr iminal cause . Sentence t o run 
concurrently s i nce the Supr eme 
Court di d not direct otherwise. 

*onorable Geo~ge w. Bryant 
t hairman Pardon and Parole Board 
~epartment of Penal Institutions 
~efferson Cit1. Kl!!!souri 

iear Jlr. Brya~: 
We acknowledge your request f or an opinion 

4ated January ~5th, which request is ae follows: 

• we ~ave two mandates f rom t~ 
Supreae Court rela t ive to the above 
named 1maate. 

"It seems this man was tried in s t­
Lou1~ County for k i dnapping. and 
givep five years• He was tried in 
St. Louie City for carr7ing con­
eeal~d waapons and g iven two 7eare• 
The ~dates f r om the Supre .. Court 
eonf l rm t h ese sent ence•• The •an• 
dat e for the fi'e 7ear term wa• 
eign~d b7 l• D. Al len; Februar, 18• 
1932~ The mandat e f or tbe two year 
term was signed b7 J• :C. Allen. 
Mare~ 6• 19~3• There i s nothing 1n 
thea' .andate• to show whether the 
aent~ncee run concurrently or eon­
secu~1vel7• 

• wtll you kindl7 •end me an opinion 
as tQ whether these sentences •hould 
run j oncurr entl7 or consecutivelf'• 

-
h The ~andates out ot t he Supr6ae Court to 

w ich you refe~ in 7our l etter contains the r .ollowing 
f~nding: "Dot c onsider and adjudge the judgaent 
a f oresaid, in ora afore•aid, by the said trial c ourt 
r"ndered, be i a l l things aff irmed, and •ta:nd in full 
t9rce and etfe t,• Again the mandates direct the 
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~
rden as fol ow.s: "There to be imprisoned for the 
riod ot 7eara, the same being the s entence 
ssed by the aid tr1a1 court aforesaid." 

'l'hu~ we e ee that the mandates bJ' their YerJ 

ter.a arrtra the judgaents of the two different trial 
ourts in all lthiDgs aDd direct iwspriaonaeat as per 
he seatences passed b7 the two trial courts. ~ 

ffi
dates s1•~1' glYe force to the judgments preY1oual1' 

endered aDd enee we must consider the f or. and eub-
ance ot sa~ judgaenta bef ore we can 1ntelligentlJ 
wer JOur erJ• 

BJ' ~e trial court recorda on fi le in the 
$upre•: Cour~ I find thllt JobJl Pepe was sentenced on 
luae 21. 19SO, b7 the Circuit Court of s t. Louis Count7 
to the •state penitentiarJ at Jefferson Cit7, •iaaouri, 
for a ter• of fiYe J'C&rs on the charge of kidnapping.• 
ln said reco~s I further find that lohD Pepe was sen­
tenced Oil lan~PJ 15, l9S2, bJ' the Circuit Court of St . 
Louis CitJ •tor his offeue ot carPJlng concealed weapon 
and in pursu~ce of the Yerdict heretofore rendered 

l
gainat him, ~e imprisoned in th& penitentiar.J of the 
tate for a t~rm of two years.• Kothing in either 
rial courts' !records indicate when seatence is to co .. 

••nee bJ the ~gaents aDd sentences reDdered. 

Section 106S R. S. Ko. 192;, proTidea in part 
as follows: 

"'.rhe lupruae cowt, St. Louis court 
of ~peals aDd. Kansas Cit7 court of 
appe.la, in appeals or writs of 
error, shall ezalllne the record aDd 
awa~ a new trial, reYerse or afftr. 
the ljudgaent or decision of the cir­
cuit court, or g iYe such judgaent as 

~
court ought to baYe g1Y•, •s to 

t 8hall •••• agreeable to lawJ* * 
* * • 
The -Ddate of the Supre• Co\ll"t follows 

tatutor.r auth~r1sat1on, and bJ ita YerJ ter .. the 
den auat e&,-cute the :mandate as per the teras ot 
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two sent&nce~of two dif ferent trial courts in two 
a i f f erent ci u1ts r elating to two different cr1•es. 

ty the teru f said judpenta aDd sentences the pria­
ner i s eomm1 ted to the penitentiary to do ttae eer­
a1n. You ae• whether these sentm ces should rua con­

Turrently or ~oiUiecutiYely. 

Sec~1on 648 R. s. Ko. 1 989 , proY1dea the 
limitlt iona in 111asour1 upon iapriaonaent of any per­
eons 

· "Jio ,Person' a body shall be imprisoned 
or rj!atrained unle 8s by authority of 
law. • 

In ~1n1ngeu- v. Breuer, &04 Mo. S81, at S89 
~he Court diac~ased concurrent and cu.ulat1Ye aentenoea, 
and, although ~he f acts of said caae are not identical 
~1th the tacts in the case presented, the propoaitio~• 
qt law therein atated are ap~licable in all caaea where 
a problea of eu.RlatiYe or conc~rrent aentencea 18 pre­
~ented. The Court said at 1. c. S9lt 

"Thel law then, as now, was settled 
beyobd diapute, that ~ 'he absence 
ot !.lstatute tq twonlrarJ. ~~-­
G'ncpa were nOt c at •e, eYeD 
where tfel jlsht be .. a. i2,. UDI'eaa 
the #•n enc M com-;:r•a•lz .a. 
t'li'ea !2. liz d rect~ t th8 aiD­
~M one abOu coiiiiiiiioe ata-
fU e tl'ii deterlidned or 4etiN!D­
ibreTWith certalntz. In tbi leyera 
i'iMfilcii no a ort of ettort waa •de 
by tbe t rial court to render tile 
aent. ncea cu.ula tiYe•" 

I Ther• are atatut es 1n Missouri which direct 
the trial court ta render cu.ulatiYe wenteneea under 
c~rta1n eire~tancea, aa t~ instance Section 4456 R. 
8~ Mo . 192g, w!1-1ch r~...-as follows~ 

"WheJ &DJ person fh&ll be CODY1Cted 
~ .21: ~ of enaea:-before aep-
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t enqe shall have been pronouncej upon 
hla for e!ther-offsnae, the lmpriaon­
iin~ which he shill be-ienteneed 
~the seeond2£ otheraub•e9uent 
eon iiilon ab&il eonmaenee at the t er-

on of the t em of iJaj)riiOmaeli'E 
-ro~~..,c~ Iii iiW.rbi iCI'Judged upon 
prior coniTctlon.•--

Pro~id1ng tor c..ulat1Ye punis~ent. there 1a 
leo Section l296Q, R. s. Mo . 1929, which providea: 

•Th!~eraon of a eonY1ct sentenced 
to ~riso!lllent in the penitentiar7 
is ~ shall be uDder the protection 
of= t law and a117 injllrJ' to his 
per n. not authorised b7 law. shall 
be iabable in ·the sa.e aanner as 
if b e were not unde r eonYietion aad 
a en~nce; aDd 1t an7 conY1et shall 
co it an7 er1•e 1n the penitentiar7, . 
or 1 an7 eount7 ot this state while 
unde1r sentence the court having juria­
d1e~1on of eriatnal otfensea in such 
co~t7 aball have jurisdiction ot 
such otteue, and S1 eb convict .. 1' be 
charged, tried and convicted in l ike 
man~er aa other peraonaJ and in case 
9L CQpvi~12n, .th§ septeJli"'e~~ 
eon<;tlet Sii11 nOtcoDDDence to r• UD'il 
thi e 1ratlon-o? the sentence-uDder 
ihle e .. l be~eldi Provided. ttiit 
i a ellconvict shall be sentencedto 
Oia aueh sentence aEi11 be exeeur-ed 
w1 ut-reiai'd to the aentmii under 
whic said conviCt -~ be held in tbl. 

nllentli • • - - --

Sect on S715 R. s . •o· 1929, provides the ea­
sentiala of a r or.al judgaeat upon a conviction tor a 
telon7 aDd ia ~. tollowas 

•whepever a judgaent jpon a conviction 
shal~ be rendered in &Jl1' court, the 
elerr of such court ahall eater aweh 
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Jud~aent tully on the minutes atat­
ingibrietly the offense for which euch 
eon~ietion amll have been bad, ed 
t he court shall i nspect such en~t!e ft 
and eonf ora the• to the fact s ; but 
t he oaission of this duty, ei ther by 
the !clerk or judge, !hall in nowise 
affect or impair t he validit7 of the 
Judreat. " 

Bot judgaents r endered, al. though coaing tr011 
different Ciriult Courte at diaterent tiaea, are in aub­
,tant1al eonf r~ty t o the statutory r equirements. It 
cannot be aal t hat the jUdgaent ot either Circuit Court, 
~· r~ndered n70Dd the Jur1adict1on ot either court, 
~or is either sentence unceetain as to tiae or place or 
Punisbaent, d aa said before, both •eet with atatutor7 
rAaui~eaents ~~ to fora and style. •or can it be said 
hat the puni baent in either tDstaDCe does not eonfora 

to the atatut rr punisbaent provided f or said felonies . 
In att1ra1ng sa d p dpents the Supreae Court has al­
~ead7 passed ~avorably on the tor. aDd substance of the 
Juds-ents and sentences of the trial courts. 

In ~6 Corpus 3uria, ~•e 1~72, Section ~228 
~he law is stated thus, and Jliss:>uri eases ar e used aa 
authorit7: 

•Whe~ not otherwise dire~ted b y 
stat~te, or b7 the sentence or the 
courtt, aa a general rule the t el"'l 
of i mprisonment for which defendant 
is s~ntenced begins with the first 
day f t actual incarceration in the 
prisQn, unleas actual 1mprisonaent 
is prevented by some cause other 
than the fault or wrong ot defendant. 
* * .. *·" 
Althpugh some states b7 l egislative act have 

ao provided, w~ have no statute 1n Jl1ssour1 expressl7 

t ovidiq in criminal eases that the judgment alld sen­
nee or the court shall set ou t specifically the date 
oa which 1api-isoDIIent shall be eo~uted. In 111ssour1 
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• judgaent aDdl senteDCe ot a court of coapetent Juria-
4iction is leg. l when it is in good for. and conto~ 
~o the statutorY punishment, which was done b7 both 
Qircuit Gourts l in the problem pr esented. 

CONCLUSI OI. 

It i~ our opinion that the mandatee of tbe 
$upre• Court •at be executed by the warden aa per 
~~e judgaenta ,nd aentencea ot the Trial Courti a~ 
~t the prisoner under said mandate must comp 7 with 
the conditions aet out in saae. In attiraing tbe judg­
~nts and sent,neea rendered b7 the Trial Courta the 
~pre•e Court h eld sa•e sufficient in tor• and sub­
stance 1n their opinions in said casea. 

Sine~ neither of said Judgmenta or sentencea 
.fixe s the date when ilaprisoa:aent shall beg1Ja, and :1noe 
t~e atart ot s•1d sentencea was ata7ed b7 reason ot 
a peals to the Supreae Court, this sta7 ot execution 
e ntinued until the dat e tba~ the Supre• Court passed 
o~ said appeal,. It ~s our opinion that s entenc e in 
t~e kidnapping case started on the first da7 of incar­
ceration in th• penitentiar,r under Supreae Court ... -
d~te tor s aid tttea.e, and t hat s i nce he waa alread7 
c nt1ned in th penitentiar7 at the time that the ap. 
p al tor carr7 ng a weapon waa disposed ot b7 -adate 
o~Supreae Cou*t, it ia our opinioD that sentence in 
t t case atar•• troa Januar,. 16, l9S2, the date that 
t e Court iesu~d the mandate to the warden in aald cauae. It is our f'urt~er OJ)inion tbat in so tar aa such two 
J dgaenta and ~entences oTerlap aa to ttme ot incar-
c ration, they are to run concwrrently with each other. 
S~ch a contine,ent is b7 8 authorit7 ot law. • 

A PROVED: 

R~Y ICHT'l'i1cf I 
Attorne7 General. 

W~S :B 

Respectt.ll7 aubaltted 

WK. ORR SAWYERS 
Aaalstaat AttorDe7 Gen eral. 
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