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ICE CI : Proof necessary to require mamufacturer for
sale at retall to take out supplementary
permit
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October 8, 19886 —————
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Honorlblo Jo L. Breshears ///{i///
Commiseioner

Cepartment of Agriculture ' -
Jefferpon Clty,idlssouri

Dear Sirt

This will ecknowl receipt of your request for
en opinion which reads as follows:

"Under Article 5, Chapter 93, Sections
13068 and 13076, inclusive, a®s amended
1933 and 1935, would tax returns made

to the County Assesaor by an ice cream
manufacturer, listing one or more retall
outlets be suffiecient proof of ownership
to require such menufacturer to pay supe
plementary retall ice cream permit fee
for the sale of his lce eream at retall
in such store or storest"

Section 13071, Laws of Missouri 1933, page 254,
requires every manufacturer of ice cream for sale either at
wholesale or retall to obtain & permit and pay the preseribed
fee for the privilege of condueting his businsas, Sald
Seetion reads as follows:

|

"Lach manufacturer of ice cream in citles
or towns in this state which now have or
may hereafter have & population of five
thousand or over whe manufacture ice cream
for sale at wholesale shall pay an annual
fee of onoe hundred dollars for a permit to
conduet hip business, snd each manufsaeturer
of i1ce cream In citles or towns in this

| state which now or may hereafter have a
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population of five thousand or over who
manufacture ice cream for sale at retall
shall pey an annusl fee of five dollars
for a permit to conduet his business,
Each manufacturer of ice cream in cities
or towns of less than five thousand and
more than two thousand population and in
any suburban or rural part of the state of
Wlssourl who mesnufacture ice c¢ream for sale
at wholesale shall pay an annual fee of
forty dollars and in citles or towns of a
population of two thousand and less twenty
dollare for a permit to conduct his business
and each ganufacturer of ice cream in citles
or towns of less than five thousand popula=-
tion and In any suburben or rural part of
the etate of ilseourl who manufacture ice
ceream for sale at retall shall pay an annual
' fee of three dollars for a permit to conduct
his businessj such fees shall be paid inte
the state treasury, to the eredit of the
general rovenue fund of the state. For
the purpose of thie article, the term 'whole=-
sale manufacture' shall include every manu=-
facturer of ice cream who sells at wholesale
for resale, and the term '"retall manufacture!
shall include every manufacturer who manuface
tures and sells ice cream at retails Provided,
that nothing in this article contained shall
be so construed as to require a per-it to
authorize persons or committees not otherwise
ong:gsd in the manufacture of ice ecream, to
manufacture and make ice cream for thelir own
use or for the purpose of sale at plenics,
chureh soclels, or other entertainments of
like charecter. All manufacturers of 1ice
eream shall be subject to imspection by
the commissioner of agriculture or his in-
spectors during all reasonable hours, or
any other officers under any law now or
hereafter in force Iin this state."

fectlion 13071a, Laws of Mlssourl 1935, page 265,
provides that a acturer of ice cream for sale at retail
is only pernitted the permit provided In seetion 13071 supra,
to se { ice cream at retall at the one place deseribed in the
application, provided that a manufacturer of ice cream for
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sale at retall who operates two or more places of business
where ice cream 1s gold at retall shall secure a supplementa-
ry permit for each additiomal place where such ice cream is
scld at retall, The fee for sald supplementary permlt to
be at the same schedule and amount as permits for retail
menufacturers as specified in section 13071, supra. Cection
13071a reads as follows:

"A 'petall menufacturer,' as defined,
shall only be authorized and permitted,
by the permit heretofore provided, to
gell ice ¢ream at retail at the one
place o s located at the address
designated in the application. Provided,
that a manufacturer of ice cream for

sale at retall operating two or more
places of business where ice cream is
retalled of his (its) own memufacture,
shall secure a 'supplementary pormit!
for each and every additional place
where such menufactured 1ce ecream is
sold at retall, and the fee to be
charged for such 'supplement permit’
(permits) to be at the same schedule

and amount as permits for 'retall manue
facturers' as specified in Seetion 13071,
Laws of Missourl, 1933, page 254."

Your exasct question as we understand 1t 1s whether
the tax returns made to the county assessor the manufacturer
for sele at retall, listing one or more retall outlets, 1is
sufficient proef of ownership to requiré such manufacturer to
pay the supplementary fee required for each additional place
where his ice cream 1s retalled, Section 9756 K, S, io. 1989,
provides the manner of making assessments and what the tax lists
shall contain. Sajld section reads, in part, as followss

"He shall call at the office, place of
doing business or residence of each pere
son required by this chapter to list
property, and shall require such persons
to make a correct statement of all taxable
property owned by such person, or under
the care, charge or menagement of such
person, except merchandise which may be
required to pay a license tax, being in
any county of this state in accordance
with the Pmille:nl of this chapter, and
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the person listing the property shall
enter a true and correct statemsnt of
such property in e printed or writtem .
tlank prepared for that purposej which
statement aftor being filled out, shall
be siged and sworn to, to the extent
required this chapter by the person
listing the property and delivered teo
the ercoepor.”

Sectlion 9746 X, 5, do, 19290 provides that every

person owning or holding property on the first day of June,
shall be liable for taxes thereon for the ensuing yeear,

the court

Hoe 1p e

In’th- cape of Wilcoxeon v. Darr 130 do, 1, ce 671,
eraldy

"I. 7The edm!ssion of the ecertified copy

of the garnishee's tax l1list given in Jase
por county 1s assigned a2 error, The ground
of the complaint is that our statute nowhere
mekes an office copy of this assossment list
evidence, Cectlon 7634 requires the assesse
ment 1list to be signed and sworm to, it ree
quires taxpayer to subseribe to an oath
that the 1list so sworn to conteins a true
account end statement of ., « « « « 'Notes
unsecured by mortgages or deeds of trust and
notes secured by mortgages or deeds of trust,'
This 1iat '» required to be filed in the ofrice
of the county clerk. It i1s en ori inal fille
in his offfice. That the originsl would be
oevidence, there can be no doubt, ho{or Ve
Tueker, 70 Ho, 457, It would certainly have
been competent for the jury in an investigae
tion in which the very existonce of a debt 1s
the 1ssue, to have inown that the persom who
claimed owe the dedt hed sworn Iin a pro-
eceodin: required bty law, that he had no such
debt or evaded the faet by a sworn lirst,
omitting sald debt."”

In the case of O'Malley v, Construetion Compeny 265
3901, 1t s salds

"Further, ownership hav been found
once to exiast, the m: rule is 1t
is pre to cont until s change
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therein is affirmatively shown,"

|

From the foregoing, it 18 our opinion that the fact
a menufacturer of lee cream for sale at retall makes a sworn
stateméent In hies tax list that he owns certain retall outlets,
would justify you In finding that such menufacturer was the
owner of the retall outlets on the first day of June preceding
the year for which such property was assessed, and, having
established that faect, such ownership would be presumed to
continne until e change of ownership is affirmatively shown,

I We call your attention, however, to the fect that
the supplementary permit or permits required of a manufacturer
of ice eream for sals at retail is a permit for the privllogo
of operating additianal plasces of business where ice cream is
retalled by its own manufacturer, To operate & plece of
business ordinarily means to control and meamage such business,
It 1s conceivable that & manufecturer mi-ht own retall outlets
end yet not operate such places of business, The question
of whether or not they do operate additional retall outlets
12 a question of fact to be determined in each individual
case from all the facts and circumstances. FEvidence of
ownership in our opinlon would be evidence tending to show
that they did operate such places of business, and, we think,
you would be justified In requiring manufeacturers of ice
cream at retail who own two or more retall outlets, to elither
take out the required supplementary permits or to furnish you
with satisfactory proof that they do not operete such places
of business,

Yours very truly,

Jo B TAYLOR
Assistant Attorney General
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JOHN W. HOFIHATL, Jr.
(Actin#) Attorn;y General
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