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ICE Proof necessary to require mamufacturer for 
sale ~t retail to take out supplementary 
permi~ 

Honorable J . ~ . ~rehears 
Comtds~ioner 
Cepart~nt ot Agr1c~lture 
Jetter~on City,~issqurl 

Dear s ra 

October 2 , 1935 

FILE D I 
j (J ____ ____ j 

This will !acknowledge r~ce1pt of your request tor 
an op1 1on which ro~~ as tollows s 

"Under ArJtcle 5 , Chapter 93 , Sections 
13068 and£1:5076, inoluatv.e, ae amended 
193S and 935 , would tax returns made 
to the Co t y Aaaeaaor bJ an tee creaa 
manutactur!er, listing ono or ~ore r e tail 
outlets b~ sutf 1c1ent proof ot ownership 
to requ1r~ auch manufacturer to pay aup­
plementa~reta11 lee cream permit tee 
f or the ~~~e of his lee cream at retail 
1n such store or stores?" 

Section l Jb,l , Lawa or 1aaour1 1933, page 254 , 
requires every manutlcturer ot lee creaa tor aale e1thor at 
wholes~le or retail o obtain a permit and pay the prescrlb&d 
fee to t he pr1v1le of conducting his business . Said 
Sectio reads as tol~owa a 

I " ch manutacturer ot ice cream 1n cltlea 
or towns thls atate which now haYe or 
may herear Gr have a population of five 
thousand o over who manufacture lee creaa 
tor sale a wholesale shall pay an annual 
fee of one hundred dollars tor a permit to 
conOuct h1 business 1 and each manufacturer 
ot lee ere m 1n clt1es or towns 1n thla 
state wh1o now or may horoartor have a 
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populat 1ob of f ive t housand or oYer who 
manutacturo ice cream ~or sale at retail 
ehall pay an annual fee of five dollars 
f or a pe rJnt t t o conduct hi a business. 
Each man~acturer of tee cream 1D cities 
or t owns t l.e sa than five t housand and . 
more th two thousand population and 1n 
any subu an or· rural part of the atate ot 
lssour1 ho manufacture ice cream tor aale 

at wholes~le shall pa~ an annual tee ot 
f orty dol~ars and 1n cities or towns of a 
population of two thousand and leas t wenty 
dollara tor a pe rJill t t o conduct h1a business 
and each ~acturer of ice cream 1n eltlea 
or towns of lesa than five t housand popula­
t i on and i n any suburban or rural part of 
the etat ot · t aaouri who man~aeture ice 
cream to sale at retai l shall pay an annual 
tee of t e dollars for a per~t t o conduct 
hie bua1 eas; such fees shall be p ld into 
the eta e treasury, to the credit of the 
general revenue ~und of the state. For 
t he purpose of th1a article . t he te~ 'whole­
sale man~acture' ohall include eyer,r manu­
f acturer or ice cre am who sella at whol esale 
for reaa e . and the ter m ' retail manufacture' 
shall i n lude every manuracturer who manufac­
tures an aells ice cream at retails Provided , 
that no 1ng in th1a article contained shall 
bo ao eo strued as to require a per it to 
author1z persona or committees not otherwise 
engaged ~ the manufacture of ice cream, to 
manutaet~ and make ice cream f or their own 
u ee or f or tho purpoao of sale at pien1ea. 
church sqoials - or ot her entertainments ot 
l i ke character. All manutaeturera of lee 
cream a 11 be subject to 1nspeot1on bJ' 
the c sa1onor of agriculture or h1a 1n• 
apectors ur1ng all reasonable hours , or 
anr othe off1eer a under any law now or 
hereafte t n toree t n this etate. K 

r oet1on 
prov1 es that a 
is on 1 per 1tted 
to ee 1 1ce cream 
appll at1on, provl 

307la- Lawa of M1asour1 1935 1 page 265• 
utaeturer of lee cream tor sale at retail 

tho permit provided 1n section 13071 supra, 
t retail at the one place de•cribed 1n the 
ed that a manufacturer or ice creaa for 
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sale a~ retail who ~eratea two or more places or bueineea 
where lee ereaa 1s old at retail shall secure a aupplementa­
r"f penni t tor each ddt ticmal place where such lee cream !a 
a old ait retail . :r e tee tor said suppl ementary perm! t t o 
be at he same ache ule and uaount aa permits tor retail 
manuf turera as e c1t1ed 1n section 13071, supra. Se~t1on 
1~71 r eade as tol ows a 

"A ' reta1 manufacturer,' as defined , 
shall onl be authorized and permitted, 
b7 the pe;Rt heretofore provided, to 
eoll l ee ream at retail at the one 
pl ace on , located at the addreaa 
designate i n the application. Provided• 
that a manufacturer ot lee cream tor 
sale at retail operating two or more 
pl aces ot bustnese whore tee cream 1s 
retailed ~t his (1ta) own manufacture , 
shall secure a ' eupplementa17 porm t ' 
tor each and eYel'J add1t1anal place 
where such JUDUtactured ice creaa !a 
sold at r •ta11 , and the ree to be 
charged tcr such 'aupplemental"J peral t' 
(permita )tto be at the oa.e schedule 
and amoun as perm!ts r or 'retail manu­
facturers as specified ln Section 13071~ 
Laws ot II aeou.r1 , 19~3, page 254. " 

Your exac question a s we understand 1t !a whether 
the t returns mad to the countl' aaeessor bJ the manufacturer 
tor a l e at retail, listing one or mare r etail outl ets, 1a 
sutt1 lent proor of ownerablp to requir• euch manufacturer to 
pa7 t e aupplementaJ7 fee required tor each additional pl ace 
where his lee ereaa !a retailed. Section 9756 R. s. • 192g~ 
proY1~es the manner of maktng assessments and wbat the t ax lists 
eball !contain. Satd section r eads , 1n part , as followsa 

"He shall call at the office, place or 
doing business or residence of each per­
son roqu1red b7 this chapter to list 
propert7, and shall require such persona 
to make a correct statement of all taxable 
propert7 wned b7 such person , or uDder 
the care, chaJ-ge or manageaent ot euoh 
person,. e cept aercbandise which ma7 be 
required o pay a 11cenae tax, being 1n 
any count of t his state in accordance 
with the rov1s1ona ot this chapter, and 
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t he per 11attQg ~· P.PO ert7 aball 
eoter a o &DC1 correct state nt ot 
euch pro rt7 1n a pr1Dto<l or written -
blank prepared rcr that purpoae J wbtcb 
atatement attor betng t t ll o_ut . ehall 
be at e4 and awom t o, to the estent 
requtN<l thla obapte r bJ the peraOD 
ltet!n t G propertJ and 4eltYoro4 to 
the aD~• or." 

S atlOD t 6 R. r- . Oe lQaV provl4 I that eYerJ 
pera owning or ho d1Dg propoz-t7 on the tlr at d&J or June • 
aball be liable to~ tuee tbeNCD f or the enaul.Dg 7ear. 

In tho c 1 l~oxeon v. 
the e urt aldt 

"t. 'lbe m1 uton or tho oertltt ed c·oPJ 
of tbe tahae ' a tallt 11at ven 1n Ja • 
per ooun 1a ual ed u •~or. groun4 
~ the c lalnt 1a tba t our atatute nowhere 
makee an tttce OOPJ ot thla aaaoa .. nt llet 
evtdence. Sect en 7534 requlrea tbe aaaeaa• 

nt l!a~ to be el ed and aworn to . It re-
qu1re~t taxpaJ•• to aubaor tbe to an oath 
that the tat ao awom to oonta!Aa a tNe 
account a •tatement ot • • • • • •note• 
unaeo bJ" tDOrtg& a or 4e a of truat aDd 
notea ao red bJ' mort se• or deeda or truet. ' 
Tb 1a 11~ · ~ require to be tllod 1n the o1'!1ee 
ot the o ty clerk. It ta an orl ·lnal t11e 
In hle otirtc•• 'lbat the oris !Dal would be 
eY1denee there eaa be no doubt. BoJ•r Y . 
Tucker , r • 457. It would certalft17 baYe 
t een c tent t or the Jur.r ln an lnYeattsa• 
t l on 1n lch tbe ver,r ~xlatonce ot a de bt la 
the J ••u , t o haYe mown tbat tbe recn who 
olataGIS o owe tbe debt bad awom t n a pro-
eo dta qulred tJ' law, that he '*! no auch 
4ebt or ev~ed the tact bJ a awor.n 11•t• 
omltt~s aa14 debt. • 

ln tbe c••• or O' M&ll_,. v . Conetl"UUtlcm Com;-8117 265 
o . 1 c . ~91 , lt • • atd a 

"!•urtber 
once to 
la prea 

own•s-ah1p bavlnn be 11 tound 
1at , the neral rule t• l t 

ad to cent nue until a ohaDge 
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therein i J affirmatively shown. " 

FrOlll the oregolng, 1t !e our opinion that the tact 
a manufacturer ot ~e cream tor sale at retail makes a ewol'll 
atatemgt !n hia t list that he owns certain ret.a11 outlets , 
would uattty you tlnd!ng tba t auch manufacturer was the 
owner t the retail loutleta on the tiPst da7 ot June preceding 
the ye tor which ~uch property was asaeaaod, and, hav!ag 
eatabl shed that taot , such ownership would be prea~d to 
cont1n1e until a elge ot ownerahip !a attir.atlvelJ shown. 

We call y ur attention, however, to the tact that 
the au plementary rm!t or persdta requi red of a manutaeturer 
ot ice~ream for sale at retail !a a pernit for the privilege 
ot ope~at1ng additi~al pl aces ot business where lee cream !a 
retail d by its own::nutacturer. To operate a place ot 
bua!ne s ordinarily ana to control and manage such business. 
It !a once!vable t t a manuracturer m1 ht own retail outlete 
and ye not operate auch' places or bustnea• . The question 
ot whijher or not they do operate addi tional retail outlets 
!a a q eat1on o! tai to be determined 1n ~ach individual 
eaae t om all the t eta and circUDlStaneea . Evidence or 
owner tp 1n our op l on would be evidence tending to show 
that t~ey did operate such places ot business, and, we think, 
you wo~ld be juat1t1ed in requi ring manUfacturers of ice 
cream 4t retail who own two or more rota!l outlets, to either 
take oit the requ1r~ aupple .. ntary permits or to furnish you 
with s tistactory p~of that they do not operate such places 
ot bus ness . 

J • E . TAYLOR 
As~1atant At t orney General 

A.fJPROV~DI 

J OHii' W J Doh-a:A!;, :'r. 
(Actin ) Attorney Ge er al 

J h.TtLC 


