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The 1933 Laws remove al l doub t but that 
f ee s received by a ny Commi ssion f r om any 
source must be pl a ced in the Sta ~e 
Treasury; and can only be withdrawn f r om 
the State Treasury by an Appropriation Ac 

Septemb r 4 . 1935 . 

Publ ic vervice Commi ssion 
state of . issouri 
Jeff erson City . Ul ssour1 

Dear • J.r • Boyd: 

Attent i on: 

,--- ---- -

1/ 0D I 

• James P. Boyd. 
General Counsel . 

This is to acknowled~e your letter dated ~ptember 
3. 1935. as fol1~s: 

"The Publ ic service Comci ssion of 
. isso~i i n conference with Honoraole 
.~orrest Smit h . s t ate Auditor. decided 
t hat 1~ desiros an opinion f r om your 
de part ment upon the question ot the 
rie;ht ot t he :>ublic Service Commi s ­
sion under ~enate Hil l ~o . 161. found 
a t pn~e 322 a nd follo~ng pages in 
Laws or 1935 . e s pecially subsection 
(b ) of section 5268 and t hat part of 
subsoc~ion (b) found on page 326 
which ~a in t he fo llowino words: 

' I n the e vent of t~e e stablishment 
of a ny port or ports of entry or exit 
the oxfnse of t he establishment and 
ma1 nte ance of oach such port sho.ll 
be pai out of t he r eceipts at ea ch 
port d rived f r om the so.le of t empo­
rar y permits t o interstate ea~ ~iers .• 

"In vle; of the statute passed a~d in 
the 1..4.1 of 1933. pa.6 es 414 and 415 . 
en tit1~ •s ta l e rrea sur y and \udi t ing 
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partments: Providing tor ' eposit­
ing ot dll Fees. Funds and moneys in 
State freasury with ~ertain Excep­
tions.• has the Commission autbor1t.y 
under Senate Bill No . 161. a o found 

in the Laws of 1935 above referred 
to and eapeciallJ that sentence quoted 
above. it it establishes porta ot 
entry and exit. to collect the receipts 
tor temporary permit& therein mention-
ed and first pay out ot such receipts 
the exr~see ot the eatabl1ahment and 
mainte ce or each such por t ot entry 
or exi . and it any balance remains ot 
the re¢eipta ·at such porta or entry 
or exit to pay the remai nder into t he 
s tate Treasury ' Or will the Co~.isaion 
be com~lled. under t he Laws of 1933 
above entioned . be required to pay 
all or t he tees and recetpta at each 
port of entry or exit. a s above referred 
to i n tba Law a of 19S5. into the s tate 
Treasury. there being no provision 1n 
the Laws of 1935. Senate Bill Ho. 161 
above ~eferred to. tor the payment or 
the ex~enae ot eatab1ish1ng and main• 
ta1n1~ such porta and no appropriation 
made bt the Legislature tor t hat purpose 
other than by the Bill above ret6rred to ? 

"The~blic service Commission and 
t~. th as state Auditor would be 
please if you would furnish to this 
depart ent and to him t he opinion of 
your otf ice a s to t e proper construc­
tion ot said act known a:J senate Bill 
No . 161. above refer red to. at your 
earl ieit poaaible convenience. for the 
rea son that unless the exponses of ~e 
establ ahment and mai ntenance of such 
porta an be taken first trom the 
receip a received at such porte and 
not paid into the State l~easury. t hen 
it wo:r. be 1mpoos1ble t o establiSh 
such rts or entry. in the view ot thie 
depar nt; there wou ld be no funds p-o-
vided or the establishment and nainten­
ance o such porte. • 
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Laws or Jaasauri, 1935 . pa..;e ~22. was an Act passed 
by the 58th ener~l Assecbl y to amend section 5268 . Laws or · iaoouri . 
193lf page 304. a.nd. a. a amended, perta ins t o the i ssuing ot 
te~p rary permits to interstate "carr iers" oper a t ing on the high­
ways and provides that "Such temporary permits shall be issued 
only upon the pay~nt or suc h tees as may be designated by the 
Publ c Service Commission etc .• Said section provides further. 
"The , rorm ot and ~rocedure f or obtaining such te~porary permit 
sballl. be prescrib~d by the Public Service Commission. SUch 
ports of entry or exit may be establlshed b,- the Commission a a 
in its judgment may be necessary tor the proper administration 
of this act." 

As t o the e stabliah.ment of ports of entry and exit 
the ~c t read a : 

"In th~ event or the establi s hment or any 
port o~ porta or entry or exit tne expense 
ot t he establishment and mai ntenance of 
each such port shall be paid out ot the 
receipts at each port derived r ro"'l the 
sale ot teTDporar7 permits to i nterstate 
carriers. • 

Your queslion concerns whether or not moneys r eceived 
b7 ~tue or the ale or the t empor8r7 permits must be de posit­
ed 1J'l the s tate r.l easury . or if the expense or establishing 
and maintaining p rts or exit or entry may be paid from said 
mone~a before the ba1ance , if any. is turned i nt o the state 
TreaSUPy . 

It is to be noted t hat the Legislature has not pro­
vide~ i n the act t hat t he moneys received from the sale of 
su~emporary pe t s shal l go into the State Trea sury. I t 
tbe gi slature d eo provided. t he answer to your question 
woul be comparat vely easy. i n v1ew of the Constitution ot 
th1 s tate . San such a declaration on t he part ot the 
Leg1s1at~e. 1nqu r y must be bad t o dete r mine (1) whether or 
not t he money rec ived f rom the sale or the temporary permits 
is IJUbl1o r evenue or State money, a nd ~leo (2 ) if such act 
violates the provisions of Ar ticle I Y. section 43, and Article 
x. ction 19 , of t he Consti t ut ion of Ui ssouri or (and) tha 
pr~ siona or Laws of Missouri. 1933. p es 414- 415. 
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In order o under s tand t he intent or the ~eg1slature 
in e eting Laws r Missouri , 1933 , pages 414- 415, recourse 
must b e had t o va ious decisions of the SUpreme Cour t inter­
pret ng the eonst t ut ional provi alone (supra ) relating to 
s tat moneys . A reading or the dee1sions shows that the 
Supr me Court of *ssouri drew the line or demarcation eon­
earn ng moneJ a re eived by var i ous boards or commissions 
as t whether or ot same was public or State revenue . 

s to be no que s t ion but t hat 1t the money 
eo l l ted. by the Legisla t ure t o be deposited in 
the , then such money may not be withdra wn 
exce e to an appropriation by the Legislature, 
in v 19 , Arti cle X, of t he Constitution of 
Miss ovides: 

s. \'i 

"No mo~eys shall over be paid out or 
the tr~asury of this State, or any of 
the f~ds under its ma.nagement , except 
in pur uance of an appropriat i on 
by law, * * * * ~ . " 

In State E3~ re1. Keas ler e t al . v . Hackmann , 264 
366, 1 . c . ~7. the SUpreme Court of Missouri said: 

"Relat rs cite the ca se of State ex r el . 
v . ' il er, 199 r.to . 470 , 9 7 s • .. ,. 940, 
where is court had under considera tion 
funds t the i nsurance department, to 
show t t t he money in the insurance 
depart ent was no t public money i n a 
sense hat it was subject t o be appro­
priate for any general purpose . That 
was a damus proceeding seoking to 
compel the s tate auditor t o issue a 
warran in payment of an account incurred 
by the insurance department . In tba t 
case , wever t her e was an appropriation 
6:r !£.! o t.Oglsi atiire:-

" On tb other band , t his court has held 
t hat a ftmd , raised by an act for a 
specia~ purpose, could not be pai d out 
or the 1state treasury except upon an 
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appropriation bJ an act ot tbe Legis• 
lature. Sta te ex rel . Fath et al . v . 
aendereon . 160 o . 190. l oc . cit. 214. 
60 s. • 1093; State ex rel . v . Gordon . 
236 'o 142. loa . c1t:-lmr;-f3g :s. · • 
403. · 

In the case of St a te ex rel. Gordon . ci ted above . 
the~ was an pprGpriation act under considera t ion, and 
the ~oneya collected were required t o be paid into ~e 
State eaaury. e quote trom the dissentin& opinion ot 
Valliant. C. J ., pa5 e 189 (236 •o .)a 

"As to relator's r irst point I do not 
deem 1; necessary to sa1 mor e than 
refer o the game l aw itsell' . whi ch 
requir a t he money collected for 
hunter s licenses to be paid into tne 
State treasu.ry. and then refer to 
section 43. article 4, of the Consti­
tution ft ~ w * y n 

Section 4~. Article IV, or the Constitution of 
Ui asruri , provide• in part as tollowa: 

"All r•venue c oll ected and moneys re­
ceived by the State rrom any source 
whatso~ver ahall go l nto the trea sury . 
and the Jeneral saembly shall bave 
no power tc diver t the same. or to per­
mit money to be drawn from the treasurJ• 
except 1n pursuance or r egular a ppro­
prlat1qns made by law. 8 

It is to ~· noted that the above constitut ional 
prov aion pertain~ t o "revenue collected and monezs received 
by t e state from any source whatsoever. " 

The Supr~e Court or iasouri 1n the case or Ex parte 
Lucas. 160 _o. 21a . held t hat the act providing that the 
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rs of the Bo~d of Barber E~ners were t o receive 
nsat1on of ~3Loo a day and railroad expense s. to be 
out of any mo~ey in the hands ot the treasurer of 
oard. was not i n violation of section 43. Article I V 
e Const1tut1o : having t he following t o say (page 226): 

"The fourt h contention is not well 
tounde!for the simple rea son that 
sectio 43 ot article 4 • a pplies only 
to mone provided tor and received b.1 
the Sta~~e. The money authorized to 
be coll cted under this act is not 
State r venue. but is simply a pro­
vision . .C:.o make t he board of examiners 
self-s~porting.• 

~ 
The above paee a ppears to be deter~inative of your 

i nqu ry. as also bthe oases of State ex rel. v: .a lker. 
240 • 708 . and tate ex rel . v. Board oTRiiiiitS: 264 s. w. 
698 . --- -

725) ~ 
In tho for er case t he SUpreme Court said (1. c. 723-

Dis the! statute which authorizes the pay­
ment oti reasonable expenses incurred 1n 
the colQection of this inheritance tax 
out ot t fund whil e yet 1n the hands 
of t he ounty collector a violation ot 
seetio 43. article 4. of the Const1tu­
t1on1 t section is 1n these words: 
' All re enue collected and moneys re­
ceived y the St ate trom any source what­
soever hall go into the trea sury. and 
the Gen ral .-lssembly shall have no 
power divert the same. or to permit 
money be drawn from the treasury. 
except n pursuance of regular appro­
priat io s made b y l aw.' The language 
is ampl t o cover not only all r ovenue 
derive fro~ general taxation. but 
moneys ollected by authority of the 
State om any source whatsoever; it 
thereto e covers moneys derived from tbe 
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collat ral inheritance tax. It doea 
not aplly in n different torco or 
degree to one than t o t he other. It 
the 1i eral construc tion co.ntended 
for by relator is t o be a pplied to 
this a c t 1on. then 1t means t hat the 
Genera ~ssembly cannot authorize by 
statu the payment of f'eea to an7 
office or ent out of the money he 

lect tor the State. but he 
y it all into the treallll17• and 
til the f'enel'al ·\ssemb1y meete 
e s an appropriation. to pay him 

services. That has never been 
se of dealing between the 

nd the coll e ctors of its 
genera revenue or ot its other taxes. 
The of !cera making the collections have 
always been permitted to retain the 
fees t x~d bJ statute as their compen­
sation such wa s t he course ot dealing 
whon t e present Constitution was 
adopte • it bad been tor many years be• 
fore. d it . baa been so ever since. 

• Relat ~ seems to concede that such baa 
been practice. but it seeks to draw 
a diet notion between fixed tees and 
fees t are to be fixed. If we are 
going a dhere t o t he letter of th1a 
aecti.o we must say that 1 t applies to 
fixed f:es as well as tees to be fixed; 
if we y that 1 t doe a not applr to 
fixed eea tbat bave l ong been a llowed. 
then w depart .from the letter and 
inject lan exce ption by i nterpretation. 
and if we make an exception of one for 
a cert i n rea son we should make an 
exc.ept on of another that comee under 
the sa reason. The convention which 
framed our Constituti on was composed 
of men who lmew what the law on th1e 
sub jec then was and if they had under­
stood hat t hia section was liable to 
be con trued as applying t o the payment 
f or se vices rendered in collecting the 
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revonte they would doubtless have ~de 
some provisi on to moet t M.t condition. 
bece.uee payment for such services out 
of th' tums before they were paid i nto 
the ttea8l.lr¥ had always been a llowed 
by a3tute. and also beeauae it would 
na tur 117 1 mpede or hinder the State 
in co lecting its revenue unless such 
payme ts were so allowed. 

•The ~eason f or allowing the county 
colle<ltor to retain his coucnissiona is 
that his services were necessary in 
colleqting the tax. and t hat r enson 
a ppl1e s a a we 11 t o tho aern ce s of the 
l ega l counsel in the collection of the 
inher1 tance tax as it doe a to t he serv­
ices qf t he collector . e do not say 
that the one is aa necesaar~ as the 
other~ because t '-.e ser.,ices ot the 
colledtor are indispensable in ever.J 
instance. whilst the services of an 
atto~ey may be nececsary i n some eaae a 
but not in other a . therefore the statute 
ha s given the State Auditor author1 ty 
t o retain counsel only when 1n his judg­
ment ~1t is nece ssary. but wnon it is 
thus cwterm1ned that the eervicea are 
necesqu-y there is no more reason for 
allowipg t he collector t o retain his 
commissions out of tho fund collected 
than t~ere is for the payment of the 
a t.torney out of t he same fund. It bas 
alwaya~heen t he policy ot the ~tate to 
allow yment out of taxes collected 
not on y t o t he county collector ot 
genera~ taxeo. but to the officer in­
truate~ with the issuance ot license e 
and t h' collection ot license tax e . 
and if we snould now Jive to section 
43. ar~1cle 4. the construction con­
tended for by relator we would not 
only olerturn a settled policy . but 
bring onfusion in t he collection of 
the re'fenue s of the State . The ·en­
eral Afsembly is forblcjden by thia 
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y the tund ariai!Jb trom the 
tance tax. but 1 t is not a 

or that tund tor t 
1 ASSembly to provide for the 
t of reasonable compensat i on 
eeaaary services rendered in 
l'lection. 

"The Vi t of mandamus la denied. • 

In t he la~ter case t he Supreme t..ourt, en Bone. said 
( 1. c . 699)' 

•The movLng cause tor the incor por-
ation ot these restrictions in the 
Conati tution n.a to put an end to 
an era or extravagance and waate in 
the use ot the rovenue. which bad 
preva,i,led for more than a decade prior 
t here\o--the Constit ution of 1865 
conta~n1ng no such limitation aa ia 
round in the provision UDder consider­
ation Tbis provi sion. it will be seen 
from ta terms, which are wisel y chosen 
as a imitation upon power. is r e stricted 
to •r venuo collected and money received 
by t state from any source whatsoever.• 
By re enue, whether its meaning be 
meaa ed by t he general or t he legal 
lexic grapher. is meant t he current in­
come t the stat e from whatsoever source 
deri~ d ~ch is subject t o appropriation 
for public uaes. 'l'hia current income 
may be derived trom various sources. as 
our nu.merous statutes atteat. but. no 
matter from what source derived, 1t 
requil"ed t o be paid into the treaau17. 
it becomes revenue or state money; ita 
claas~ticatJ.on as s uch being dependent 
upon •pec1f1c l egi slative enactment. 
or. a$ aptly put by the reapondent. 
sta te money meana money the state. in 
its s~vereign capacity. is authori,od 
t o re~eive. t he source ot ita aut hority 
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the Legislature . 1th t b1a 
1on--ancl t he Constitution 
1a but an instrument ot limltatlona--
14 be atr1otlJ construed. Tbua 
ed, the ap1r1t which prompted tbe 
n or t provision is tul.ly rocog-

d its purpose la promoted. less, 
re, it can be auccesafully contend• 
harmo07 wi t h well- reooJnlzed r ulea 
r preta.tion, that the board ot 
ot t he college 1e the atate, and 

oneys received by it other than 
ppr opr1at 1ons 1a state money, the 

const tutiol'l&l provt eion will attord no 
auppo t t o tb8 relator ' a contention." 

From the bove c s~s 1t 1a t hua aeen tbat prior to 
19~~ the Supt-e ourt ot MS.aaour1 , in 1ntwpret 1ng tt. abo" 
cone itutlonal pr 1 a1orus, promulcate4 two l imus of dec1s1on t 
l-'1ra , that it t aot of the Legislature provided t hat the 
mon waa to be 4 i nto the State 1 ~· the n it took 
an a propr1at1ora ct to trlt hclnw 1tJ and aeoon4, that 11' 1t 
wa.a ot eta te rev nue but sol~ der1vod tor tbe purpoee ot 
ual n 1n1nG or au pOrt ing a board or coam1es1on. and absent 
l eg1 lative aot ov1d1ng that the mone7 should go lnto the 
Stat -rreaaUJ7. t en tbe mone7 would not bave to be place4 
int o the State .1. aBUrJ• conoequontl7 no appropriation ao·t 

ocesaar7 t o he expencll ture of the 110n07 . 

It wil l b noted that ctlon 5268. oupra (concern-
i ng he e etabl1a ent of porte ot exit and en~;y) does not 
prov de that the ne7 derived trom the sale or temJ)C)~Grf 
per ta t o inters t e "oarrl ere .. oba.ll go int o the :..tate 
Trea \'117• and spe 1t1call7 providea tbat the expense o~ the 
oeta liahment and maintenance ot each suoh port aball be paid 
out t tbe reoeip e ot each port. howe• or . bellevo that now 
S&ot on 1, Laws o 1saour1 , 193&, pages 414- 415 , 1a conclusive 
and ontrol 11ng cause it was enacted alter tho declalona 

Supl'eme Co t were rendered. anc1 we are of t he op1nlon 
a the i ntent on ot the Leg1olature to remove the oxcep-
and 11m1tat one pl aced on tho eonat1 t ut1onal provision, 

/ 
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per tini ng to thetplacing of moneys i nto or withdraw1ng 
tro the State Tr ..l8lJ17• by the courta. Said section 
pro idea as tollo az 

"All f ees. funda and moneys f r om what­
soever source received bJ any depart­
ment . board. bureau. com.'ll1ssion. insti­
tution. official or a gency or the state 
gover~t by virtue ot any law or rule 
or regulation mde in a ccordance with I 
any law. shall. by the of fic ial a uthor 
1ze4 to receive same. and at stated 
interTals. be placed in the state 
trea~ to the credit ot the partic ular 
purpose or fund tor which collected. 
and s.ball be subject to appropriation 
by w General Aaaembl y for the psrtic­
ular urpoee or tund tor which collected 
duri the biennium 1n which collected 
and appropriated. * * * * •" 

It i s thuf seen that t he section above quoted from 
is broader and mo~e comprehensive than the c onstitutional 
prov 'siona becausft it requires al1 tees received ~ _anz 
co saion ~ w;ataoever sourc-e-to-De placed ln~e s tate 
frrea • 

The Publi4 Service Co~asion is a commission 
esta}:>liahed by ac~ or the Legiala ture. The Legislature 
designated as "tees" t he amount or mone.J received from the 
sale or t emporary perm.! ts . ,·;e quote trom Section 5268 .supra. 
the tollowingz 

" Such t empora1"7 permits shall be issued 
only ~pon the I&yment or such tee a a a 
may b-. de signated by the Public Servi•e 
co~i~si on 0 * *" 

Therefore\1t follows tha t the money received b7 
vir e ot the sal of the temporary permits are tee a and tha~ the tees are eceived by a commission. namely. the 
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Publle •rv1ce Co:mnission. by virtue or a rule or regula­
tion11 and a pplying the provisions of Laws of Missouri. 
1933~ page 414, supra. it is seen that all tee s from what­
soever source rec~ived by any commissi on. shall, at stated 
intervals. be placed i n the s tate TreasU17 and s~ject to 
a pprbpr1ation by ~e General ~ssembl7. 

we are ot the conclusion that the cases above cited 
have no applicat1 n t o the deciding ot the question present­
ed because the ct ot t he 1933 Legisla ture. requiring all 
f ees received to be placed in the State n:-ea S\.117• was not 
on the statute book s at the time aaid ca ses were decided • 

• e conclude. and it i s our opinion, that Section 1. 
Laws ot Missouri. 1933, page 414, ia deciaive ot the question 
pre~nted and tha*all tees received b.f virtue ot the sale 
ot t mporary per ts to interstate "carriers" 'llUSt be 
plac d in the Sta Treasury and that such may not be with­
dra therefrom e cept in pur auance to an approprio. tion by 
the egislature. .l.t follows tmt t he expense ot maintain­
ing and establishSng these ports cannot be pt.id out ot the 
reeelpts derived ~m the aale or the temporary permits 
until after t he money ia placed in the State TreaaU17. 

APPRO D: 

Joii~ W. HOFFMAN , 1 Jr.; 
(Acting) Attor ney Genera~ 

JLH :~G 

Yours very truly. 

James L . HornBostel 
Assistant Attorney- General 


