YUBLIC 3ERVICE COMMISSION: )
TUNDS )
APPROPRIATION ACT: )

The 1933 Laws remove all doubt but' that
fees received by any Commission from any
source must be placed in the Sta.e

Treasury; and can only be withdrawn from
the State Treasury by an Appropriation Acp

G- %

September 4, 19356,

.’ 4
-

-

b’ SR,

| FiLeD|

i

/
Public service Commission
State of ‘issouri
Jefferson City, HMissouri

Attention: Mr. James P. Boyd,

General. Counsel,

Dear Mr., Boyd:

This 1s to acknowled e your letter dated September

3, 1935, as follows:

"The Public Service Commission of
tissouri in conference with ionoracle
Porrest Smith, Stace Auditor, decided
that it desires an opinion from your
department upon the question of the
right of the Public Service Commis-
sion under Senate Bill No, 161, found
at paze 322 and following pages in
Laws of 1935, especially subsection
(b) of Seetion 5268 and that part of
subsection (b) found on page 326
which is in the followin: words:

'In the event of the establishment
of any port or ports of entry or exit
the expense of the establishment and
maintenance of each such port shall
be paid out of the receipts at each
port derived from the sale of tempoe-
rary permits to interstate car-iers,V

"In view of the statute passed and in
the Lawg of 1933, pases 414 and 415,
entitled 'State Treasury and \uditing
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Departments: Providing for 'eposit-

ing of All Fees, Funds and moneys in
State Treasury with Certain Excep=
tions,! has the Commnission authority
under Senate Bill No, 161, as found

in the Laws of 1935 above referred

to and especially that sentence quoted
above, if it establishes ports of

entry and exit, to collect the receipts
for temporary permits therein mention-
ed and first pay out of such receipts
the expenses of the establishment and
maintenance of each such port of entry
or exit and if any balance remains of
the receipts at such ports of entry

or exit to pay the remainder into the
State Treasury: Or will the Comnission
be compelled, under the Laws of 1933
above mentioned, be required to pay

all of the fees and receipts at each
port of entry or exit, as above referred
to in the Laws of 1935, into the State
Treasury, there being no provision in
the Laws of 1935, Senate Pill No. 161
above referred to, for the payment of
the expense of establishing and maine
taining such ports and no appropriation
made the Legislature for that purpose
other than by the Bill above reférred to?

"The Public Service Commission and

lMr. Smith as State Auditor would be
pleased if you would furnish to this
department and to him the opinion of
your office as to the proper construec-
tion of said act known as Senate Bill
No. 161, above referred to, at your
earliest possible convenience, for the
reason that unless the expenses of the
establishment and maintenance of such
ports ¢an be taken first from the
recelpts received at sueh ports and

not paid into the State 'reasury, then
it would be impossible to establish
such ports of entry, in the view of this
department; there would be no funds pro-

vided for the establishment and mainten-
ance of such ports."
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Laws of Missouri, 1935, paze 322, was an Act passed
by the 58th General issembly to amend Sectlion $268, Laws of iissouri,
1931, page 304, and, as amended, pertains to the issuing of
texporary permits to interstate "carriers" operating on the high-
ways and provides that "Such temporary permits shall be issued
only upon the payment of such fees as may be designated by the
Public Service Commission etc." Said section provides further,
"The form of and procedure for obtaining sueh temporary permit
shall be prescribed by the Public Service Commission. Such
ports of entry or exit may be established by the Commission as
in its Judgment may be necessary for the proper administration
of this act,"

As to the establishment of ports of entry and exit
the act reads:

"In the event of the establishment of any
port or ports of entry or exit the expense
of the establishment and maintenance of
each such port shall be paid out of the
receipts at each port derived from the
sale of temporary permits to interstate
carriers,”

Yowr question concerns whether or not moneys received
by virtue of the sale of the temporary permits must be deposit-
ed in the State ireasury, or if the expense of establishing
and maintaining ports of exit or entry may be paid from said
moneys before the balance, if any, 1s turned into the 3tate

Treasury.

- It 1s to be noted that the Legislature has not pro=-
vided in the act that the moneys received from the sale of
such temporary permits shall go into the State Treasury. If
the Leglslature had so provided, the answer to your guestion
would be comparatively easy, in view of the Constitution of
this State. Sans such a declaration on the part of the
Legislature, inquiry must be had to determine (1) whether or
not the money received from the sale of the temporary permits
is publie revenue or State money, and also (2) if such act
violates the provisions of Article IV, Section 43, and Article
X, Section 19, of the Constitution of Missouri or (and) the
provisions of Lawg of Missowri, 1933, pages 414-415,
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In order to understand the intent of the Legislature
in enacting Laws of lVissouri, 1933, pages 414-415, recourse
must be had to various decislons of the Supreme Cowrt inter-
preting the constitutional provisions (supra) relating to
state moneys. A reading of the declsions shows that the
Supreme Court of Hissouri drew the line of demarcation con=-
cerning mone;s received by various boards or commissions
as t¢o whether or not same was public or State revenue,

There seems to be no guestion but that if the money
collected is directed by the Legislature to be deposited in
the State Treasury, then such money may not be withdrawn
except in pursuance to an appropriation by the Legislature,
in view of 3ection 19, Article X, of the Constitution of
Missouri, which provides:

"No moneys shall ever be paid out of
the treasury of this State, or any of
the funds under its meanagement, except
in pursuance of an appropriation

by laws # # # = #,"

In State ex rel. Kessler et al. v. Hackmann, 264
Se Wy 366, 1, co 367, the Supreme Court of lMissowri said:

"Relators cite the case of State ex rel,
ve. Wilder, 199 Yo, 470, 97 S. W. 940,
where this court had under consideration
funds of the insurance department, to
show that the money in the insurance
department was not public money in a
sense that it was subject to be apmro-
priated for any general purpose. That
wags a mandamus proceeding seeking to
compel the state auditor to issue a
warrant in payment of an account incurred
by the insurance department. In that
case, wever, there was an gpprogg!ition

by act of the Leglislature,

"On the other hand, this court has held
that a fund, raised by an act for a
speclal purpose, could not be paid out
of the state treasury except upon an
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appropriation b. an act of the Legis-
lature, State ex rel. Fath et al. v.
Hendersgon, 160 lo, 190, loc., cit. 214,
60 S. W. 1093; State ex rel. v, Cordon,
236 Yo, 142, loc. cit. 158, 135 5. %
403.

In the cage of State ex rel, GCordon, cited above,
there was an appropriation act under consideration, and
the moneys collected were required tc be paid into the
State Treasury. Ve quote from the dissenting opinion of
anlimt. CQ J.n pl_.;e 189 (236 MO.)’

"As to relator's first point I do not
deem 1t necessary to say more than
refer to the game law itself, which
rtquir?a the money collected for
hunter's licenses to be paid into the
State Treasury, and then refer to
section 43, article 4, of the Consti-
tution = # % # ="

Section 43, Article 1V, of the Constitution of
Misspuri, provides in part as follows:

"All revenue collected and moneys re=-
ceived by the State from any source
whatsoever shall go into the treasury,
and the General Assembly shall have

no power to divert the same, or to per-
mit money to be drawn from the treasury,
except in pursuance of regular appro-
priations made by law,"

It is to be nogod that the above constitutional
provision pertains to "revenue collected and moneys received
by the state from any source whatsoever,"

The Supreme Court of Yissowril in the case of Ex parte
Lucap, 160 ¥o, 218, held that the act providing that the
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members of the Board of Barber Examiners were to receive
compensation of £3.,00 a day and railroad expenses, to be
paid out of any money in the hands of the treasurer of

the board, was not in violation of Section 43, Article IV
of the Constitution; having the following to say (page 226):

The above case appears to be determinative. of

"The fourth contention is not well
founded for the simple reason that
section 43 of artiele 4, applies only
to money provided for and received by
the State. The money authorized to
be eollected under this act is not
State revenue, but is simply a pro-
vislon to make the board of examiners
self-supporting."”

inquiry, as also do . the cases of State ex rel, v,
240 fo. 708, and State ex rel, v, Board of Regents, ‘233_— We

698,

a

in the former case the Supreme Court said (l. c. 723

725) 3

"Is the statute which authorizes the pay-
ment of reasonable expenses incurred in
the collection of this inheritance tax
out of that fund while yet in the hands
of the county eollector a violation of
section 43, article 4, of the Constitu-
tion?t That section is in these words:
TAll revenue collected and moneys re-
ceived by the 3tate from any source what-
soover shall go into the treasury, and
the Ceneral issembly shall have no

power to divert the same, or to permit
money to be drawn from the treasury,
except An pursuanee of regular appro-
priations made by law.' The language

is ample to cover not only all revenue
derived from general taxation, but
moneys collected by authority of the
State from any source whatsoever; it
therefore covers moneys derived from the
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collateral inheritance tax. It does
not apply in a different force or
degree to one than to the other, If
the literal construction contended

for by relator is to be applied to
this section, then it means that the
General issembly cannot authorize by
statute the payment of fees to any

of ficer or azent out of the money he
may collect for the State, but he

mast pay it all into the treasury, and
wait until the “eneral Assembly meets
and makes an appropriation to pay him
for his services., That has never been
the course of dealing between the
State and the collectors of its
general revenue or of its other taxes,
The officers making the collections have
always been permitted to retain the
fees fixed by statute as their compen-
sationj such was the course of dealing
when the present Constitution was
adopted, it had been for many years be-
fore, and it has been so ever since.

"Relator seems to concede that suech has
been the practice, but it seeks to draw
a distinction between fixed fees and
fees that are tc be fixed., If we are
going to adhere to the letter of this
section we must say that it applies to
fixed fees as well as fees to be fixed;
if we say that it does not apply to
fixed fees that have long been allowed,
then we depart from the letier and
inject an exception by interpretation,
and if we make an exception of one for
a certain reason we should make an
excertion of another that comes under
the same reason. The convention which
framed our Constitution was composed
of men who knew what the law on this
sub ject then was and if they had under-
stood that this section was liable to
be construed as aprlying to the payment
for services rendered in collecting the
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revenue they would doubtless have made
some provision to meet that condition,
because payment for such services out
of the funds before they were pald into
the treasury had always been allowed
by statute, and also because it would
naturally impede or hinder the State
in collecting its revenue unless such
payments were so allowed,

"The reason for allowing the county
collegtor to retain his commissions 1is
that his services were necessary in
collecting the tax, and that reason
applies as well to the services of the
legal counsel in the collection of the
inheritance tax as it does to the serv-
lces of the collector. ‘e do not say
that the one is as necessar; as the
other, because the services of the
collector are indispensable in every
instance, whilst the services of an
altorney may be necessary in some cases
but not in others, therefore the statute
has given the State Auditor authority
to retain counsel only when in his judg~-
ment it is necessary, but when it is
thus determined that the services are
necessary there is no more reason for
allowing the collector to retain his
commiseions out of the fund ecllected
than there is for the payment of the
attorney out of the same fund, It has
always teen the policy of the State to
allow payment out of taxes collected
not only to the county collector of
general taxes, but to the officer in-
trusted with the l1ssuance of licenses
and the collection of license tax-s,
and if we should now zive to section
43, article 4, the construction con-
tended for by relator we would not

only overturn a settled policy, but
bring c¢onfusion in the collection of
the revenues of the State, The . en-
eral Assembly is forbidden by this
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section to divert from the State
treasury the fund arising from the
inheritance tax, but it 1s not a
diverting of that fund for the
General issembly to provide for the
payment of reasonable compensation
for necessary services rendered in
its eollection,

"The writ of mandamus 1s denied,"

In the latter case the Supreme Court, en Bane, said
(1. C. 699)3

"The moving cause for the incorpor=-
ation of these restrictions in the
Constitution was to put an end to

an era of extravagance and waste in

the use of the revenue, which had
prevailed for more than a decade prior
thereto-=-the Constitution of 1865
containing no such limitation as is
found in the provision under consider-
ation, This provision, it will be seen
from its terms, which are wisely chosen
as a2 limitation upon power, is restricted
to 'revenue collected and money received
by the state from any source whatsoever,'
By revenue, whether its meaning be
measured by the general or the legal
lexicogzrapher, is meant the current in-
come of the state from whatsoever source
derived which is subjeect to appropriation
for public uses. This current income
may be derived from various sources, as
our numerous statutes attest, but, no
matter from what source derived, if
required to be paid into the treasury,
it becomes revenue or state money; its
classification as such being dependent
upon gpecific legislative enactment,

or, as aptly put by the respondent,
state money means money the state, in
its sovereign capacity, is authoriged

to receive, the source of its authority
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being the Legislature. "ith this
limitation=--and the Constitution

iteself is but an instrument of limitationge~
it should be strictly construed. Thus
construed, the spirit which prompted the
adoption of the provision is fully recog-
nized and its purpose is promoted, mless,
therefere, it can be suecessfully contende
ed, in har with welle-recognized rules
of interpretation, that the board of
regente of the college is the state, and
that moneys recelved by it other than
from appropriations is state money, the
constitutional provision will afford no
support to the relator's contention."

From the above cases it is thus seen that prior to
1933 the Supreme Court of Missowri, in interpreting the above
constitutional provisions, promulgated two lines of decisioni
First, that if the act of the Legislature provided that the
money was to be praid into the State Treasury, then it took
an appropriation act to withdraw it; and second, that if it
was not state revenue but soldy derived for the purpose of
maintaining or supprorting a board or comaission, and absent
legislative act providing that the money should go into the
State Treasury, then the money would not have to be placed
into the State Treasury, conseguently no appropriation act
was necessary to the expenditure of the money,

It will be noted that Seection 5268, supra (concern=-
ing the establishment of ports of exit and entry) does not
provide that the money derived from the sale of tem
permits to interstate "ecarriers” shall go into the State
Treapuwry, and specifically provides that the expense of the
establishment and maintenance of each suech port shall be paid
out the receipts of each port, Ilowever, we believe that now
Seetion 1, Lawe of #“issouri, 1933, 8 414-415, is conclusive
and ¢ontrolling because it was enac after the decisions
of the Supreme Court were rendered, and we are of the opinion
it was the intention of the Leglslature to remove the excep-
tiong and limitations placed on the constitutional provision,
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pertaining to the placing of moneys into or withdrawing
from the State Treusury, by the courts, Said section
provides as followss

411 fees, funds and moneys from what-
soever source received by any depart-
ment, board, bureau, commission, insti-
tution, official or ageney of the state
government by virtue of any law or rule
or regulation made in accordance with |
any law, shall, by the offiecial authorr
ized to receive same, and at stated
ingervals, be placed in the state
treasury to the credit of the particular
purpoge or fund for which collected,
a.nd shall be sub ject to appropriation
the General Assembly for the partic-
purpose or fund for which collected
durin,_; the biennium in which collected
and appropriated, # = # # #*"

It is thus seen that the section above guoted from
is broader and more comprehensive than the constitutional
provisions because it requires all rool roooivod
co ssl fron whatsoever source ce to De placed in tate

.am.

The Publie¢ Service Commission is a commission
estaplished by act of the Legislature. The Legislature
designated as "fees" the amount of money received from the
sale of temporary permits. we quote from Section 5268 ,supra,
the following:

"Such temporary permits shall be issued
only upon the payment of such fees as
may be designated by the Public Serviece
Cormiasion % & *"

Therefore, it follows that the money received by
virtue of the sale of the temporary permits are fees and
that the fees are received by a commission, namely, the
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Public Pervice Comuission, by virtue of a rule or regula-
tion, and applying the provisions of Laws of Missowril,
1933, page 414, supra, it is seen that all fees from what-
soever source received by any commnission, shall, at stated
intervals, be placed in the State Treasury and subject to
appropriation by the General /\ssembly.

e are of the conclusion that the cases above cited
have no application to the deciding of the question present-
ed because the Act of the 1933 lLeglslature, requiring all
fees received to be placed in the State Treasury, was not
on the statute books at the time sald cases were decided.

ie conclude, and it is our opinion, that Section 1,
Laws of lissowri, 1933, page 414, is decisive of the gquestion
presented and that all fees received by virtue of the sale
of temporary permits to interstate "carriers" must be
placed in the State Treasury and that sueh may not be withe
drawn therefrom ex.i:apt in pursuance to an appropriation by
the Legislature. t follows that the expense of maintaine
ing and establishing these ports cammot be paid out of the
receipts derived from the sale of the temporary permits
until after the money is placed in the State Treasury,

Yours very truly,

James L. HornBostel
Assistant ittorney-General

APPROVED:

JOHN W. HOFFMAN, |Jr.,
(acting) attorney General
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