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LICENSES: 
~ 

I Wher statute or ordinance f ails to plovide for 
coll ction of license tax, proper method of collection 
is b an aotion at law as for debt. 

L. J {-

June 12 , 1935 . FILED 

10 
Yr . m. Br adford 
:.Ayor 
Belton, Missouri 

Dear Sir: 

Thi s will acknoWledge reeei n t of you1· request 
for an Opinion w icb reads as follows : 

"COPY Of ORDI NANCE NO . ~21 

"DE IT ORDAINED BY THE J OAHD or ALD~'lf 
OF HE CI TY OF B~LTOJ AS FOLLOWS : 

•T t there i s hereby assessed and levied 
a t x of thirty cents e ch against all 
nol s belonging to the !elephone Comoanies 
and Electric Light Compani es , and all other 

anies having polea in the streets and 
es of t he City of aelton (not otherwise 
d); the oouat to be made by any auit-
uerson t hat may be designate~ by t he 

:.tay r with the approval of the Board of 
Ald r men to aake such count and to make 
oat that the same i s a true and accurate 
co t of sa i d pol es . And the Oounc11 may 
pro ide to nay the nerson so king the 
co t. The aforesa id tax shall be due 
and ~ayable on t he firs t day of July each 
yea hereafter at t he time when other such 
t nx s arc collected . 

or dinances or narts of ordinances in 
l i ot with this or di nance are hereby 
ared r e-oealed . 

y pa ssed JY t he Board of Aldermen at 
egular meeting thi s 4th day of Se~­

er , 1922 . 

• s i gned 
• 1. P . Houston, Mayor 
• Roy O. Idol, Oity Clerk. • 
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• A i ozney General : 

• ill you pleaae furniah opinion 
reg r ding the enforcement of the above 
ord ance , as some of t he parties ueing 
our streets fo r t heir poles f ailed to 
pay fo r aame. 

1 I 1ndly address e • Bradford, 
' y r , Belton, Uiasouri . • 

I f the abo 
valorem t ax aga1 
light companies , 
thefefore aasume 
paa.ing upon t he 
Yalid exercise o 
R. 8. J.Io . 1929 t 
and occupations . 
qne.,ion aa to t 
t he ua.rtiea , aga 

e ordinance ia an attemot to levy an ad 
at the ~ronerty of telephone and elect ric 
1 t would be clearly unoonati tutional . e 

for the purpose of tbla opinion, without 
question,tbat the &boYe ordinance is the 

the oity•a right giYen by Section 7046, 
license nd regulate certain buainesaea 

e therefore proceed to an.wer your 
e ethod of collection of eaid tax when 

t whom it ia aaaesaed, fall to pay aaae. 

Under t he 
cities of the f o 
protide bJ ord.1 
and lioenae a and 
Said aection re 

OY1aiona of Section 7001, R. 8. Mo . 1929, 
Tth olaaa,o! which Belton is a ember,may 
c e for t he leT.Y and collection of all t axes 
royide a nenalty for failure to nay a e. 
aa follows: 

1 1'he board of aldermen shall from 
t1 to ti e , provide by ordinance 
for be l e-yy and collection of all 
taxe , licenaea, wharf ge and other 
duti s not here1n enumerated, and 
for eglect or r efuaal to pay the 
sace, shall fix au9b penalties a a 
are ow or y her eafter be authorized 
by 1 w or ordinance. • 

You o state i n your l etter whether t he Gity of 
Belton has pr oYid d DJ ordinance fo r the collection of said 
tax or proYid.ed y penalty for f ailuze to uay same . We 
t h«mefor nasume t t 1' baa not. The atatutorr remedies 
for the colleotio of a4 ore t axes are not ap~licable to 
lic~nae t xea unl sa e~re ely ~e so by statute or or­
dina;noe . 
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I n t he cas of ~Ininch v . Bo a11 , 141 S. W. loc . 
446-447, t h Oourt sald: 

• (a) Bu~ t hough a tax , t he courts of 
t hi st ate al ways have drawn d1etlnot1ons 
bet een a strictly ooou1a tion or license 
tax and an ad valor em property tax (St at e 
v . lt , 2a4 Mo . 493, 123 s. ., l oc . cit , 
885); and s t atutory r e ediea f or the col­
lee ion of ad Y&lor · t axes are not appli­
cab e t o license t axes unless expr essl y 
mad applicaol e i n tho at tutes or or-
d1 noee r el ating to t he lat ter claea , e , 
t he ef ore, di smiss as inapPlicable 'general 
ord nanoe l o. 24 ' i ntroduced i n evidence 
on he ground tha~ it relat es only to t he 
col ectlon of nd valor t axee. ! 

I t 1e a we 1-aettled pr i no1ul e of l au however , t hat, 
where a st atute r ordinance f a ils t o proTi de ~ ~etbod for 
t he coll ect ion o a 11oen ae tax , an ordinary action a t l aw 
will l i e for the collection t hereof . 

tn t he o a of Cit~ of St , Louis v . Unit§d Rn1lvaze 
an of St L uis, 17 s. W. j l oo . oit . 93, t he SUpr eme 

epea ng ough l ker , • • i d : 

• (1 ) the defendan~ , 1n addition to 
t he forego i n"", oont enda t hat the leYy­
i ng of t he t ax under t ho ordi nance 
doe not create a debt; that t he or­
di n oe provides an exclusive remedy 
~he ein for i t a enforcement, which re­
med is wholly penal , and cannot t here­
for be enforced i n an action fo r 
deb • From t he earl y oaae of Caronde­
let v . P1oot, 38 ~o . 125, to St at e ex 
~•1 v . Truat Oo ., 309 ~. loc . cit . 
490 108 s. • 97, i t baa been held 
tha a ux i s not a debt or in the 
nat e ct a deb~ ; that 1t i s not f ounded 
on. o~tra."t and oper at"a in 1nT1 t uc ; 
and that , 1f a remedy 1a specif ied i or 
the col l ect i oLt. cf a tax 1 t Tl111 be . · 
hel to be exclusive, wher e no ot her 1s 

1ded, Th1a holding, however , should 
nstrued 1n t he light of the modify­

rule that , where a st atute or o%di nance 
y f ail e to urov14e a remedy fo r t b e 
oe en~ of the payoent of t axes , t he 

t arises t o i nstitute a civil au1t 
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at av therefor. fhi s doctrine ka8 found 
app op:ri&te lodgment ln many oases i n 
tbi jur1sd1ot1on 1n which the mat ter of 
the collection of taxes ha a been di s-

ed. In t he P1oot ·oase, suor a , t he 
t aa1d i n substance: I f a t ax be 
sed and no method provided t or its 
very, a resor~ t~ _ legal prooeeai ngs 
mea a mat ter of necessity , Where the 
slatu:re has f a i l ed entirely to 1n-
t e a mode or manner of collection. 

state v . SeYer ance , 55 Mo. 378, th1a 
t sai d, where a statute authorized 
t axation of railroads and desi gnated 

no articular manner ln whioh the towns 
or itles where t he t axes are to be levied 
mi g t proceed to collect same, a ~esort 
mig t be had to an or di nary action at law 
to nforce payment . fbe rule be-1ag armounced 
gen rally th t, where a st a tute gives a 
r i g t &nd no r edy, resort may be had to 
t he usual r eJ:tedy applicabl e to the esse. 

"In Phel ns v. Brumback, 107 l!o. App . loc. 
cit as, eo s. • aeo, the ooUJ"t says : 

t he statute autboz1zes the imposition 
tax but prescribes a remedy for its 

col eotion, t he usual •action• for a dbbt 
may be had. • 

" I n St ate ex r el . v . D1x , 159 lb . App . 5?3, 
141 s. • 445, t he Oour~ said: 

" ' ere t he statute or ordinance • • • f a ils 
to rovide a remedy, an 1mpl1oati on arises 
t ha the legi slative body i ntended tba~ a 
civ l suit o.t law would lie for the col-
leo ion of the tax; but , where an adequate 
r eo dy 1s proYided' the i mpl i cati on must 
be be other wny. • 

at l oc . ott ... 94, the Oourt oonoluded l 

ardless , t herefore. of whet her t&xes 
debtc i n t he sense of ordinary money 
gationa growing out of contraote, 
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are in the nature of debta arising 
f and necessarily incident to the 
the citizen owes as bla portion re-

to be contributed to the support 
t 1nta.ng1b1e thing called the body 

1c; and t he go-ver ent , bether 1 t 
te or muDlcipal , has the 8&Ile rlght 

force that duty as l f it were a 
and ln the sa~e way. State ex rel . 

• · ust Oo . , 209 Uo . 4901 108 s. w. 9?; 
Gzoee ey Y. ant , 98 ILo . 4rb8t. 11 S. • 
980; Perry • · ashburn, 20 oal . l oo. oit . 
331; Peopl o v. Seymour 16 Cal . 340, 76 
Am . eo . 521; Oav . Ba~ v. u. s. 19 all. 
a 7, 22 L. Ed. eo .• 

00 OLUSIOl! , 

As s t ated a ovc, we are not paasi ng upon the val i dity 
of the o%d1 ce in question but onlY on the cethod of 
collecti on of a icenae tax which we aas e, for the purpose 
of thia opinion, i a oonatitu\ lon 1 . e therefore rule , 
in view ot tho o-ve author1t1ea , that wher~ an or dinance 
~oeee a valid 1oenae ta.x but t aila to provide a method 
of loolleot1on th refor or a p nalty for the failure t o pay 
~e, the ? roper etbod or collection ia by an ordinary 
ac~ion at l av aa f or debt . 

Yours very truly , 

J . i . TAYLOl' · 
Aaaiatant Attorney-General . 

APPROVED: 


