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I, COUNTY COLLECTOR - Seleotion of depositary for funds.

CALARITS AND FEES - “ource and nethod of compensation
of deputy circult olerk,

g
¢ ?

‘my 10, 1935,

; [ FILED

fion. Gs R. Preidenstein,
"rosecutlng Atborney of Clark County,
ahoks, Missourl,

Dear Gir:

A request for an opinion has been received froa you
under date of ''arch 6th, 1935, sush request being in the fol-
lowing tar=s:

"1 would live to have an opinion from your de-
partment upon the following guestions,

Section $#88L of the Laws of 1933, puge 484,
provides that *the County Court may regquire the county
collector therecf to deposit daily all ecllectiona of
money in sugh depository or depositories as may have
been selected by such ccunty eourt pursuant to the nro-
vizloas of Jeetion 12154, R. O, Mo, 1929, to the credlit
of a fund to be known ae "County Colleeters Fund™ °*, If
tha eounty court requires the Céllector to muake suech
deposlite, snd the bank where sueh depoaits ure made
should fell, would the enllector and his bondsmen de
liable for the loss 3r would the loss fall on the gounty”
Is 1t compulsory thet t e court should ssleet sueh le-
pository snd recuire the collector Lo make h's depoelits
there, or may the eourt if it prefera let the collector
seleet his own depoaitory?

The population of this county is detween 10,000
and 12,500, The circult elerk is ex-offieclo Hecorder
of Deeds. The fees from thie officeare surflielont to
rey the eircult clerk the salary to whleh he is entitled
by law, dut sre not sufficlent to pay the nmalary of his
deputy in addition. Should not the c¢iroult elerk turn in
to the tressurer all fees colleeted over and adbove his
own salery, and the deputy be pald fros Lthe genersl re-
venus of the eounty’™"



Ton. Ge Re Br.id.n‘“h'
"H, 10. 1’“.

In the adbsence of a statute direecting or authorizing
the relection by the County Court of a depopitary rfor funds de-
longing to the County, the County Colleetor deposits County
funds at hir peril, This prineiple 1a enuncistec Iin the case of
Glagze ot el, ox ral, Board of Supervisors v, Shumard et al,,

54 8,7.(rd) 726, 728 (1932) as follows:

*3ince it is well rettled that a pudblic offiecer

is sn insurer of pudblie¢ funds uhich he has law-
fully received, unless the leglslsture has pro-
vided otherwise, it follows that even though the
eounty court of Harrison county did releet or
appoint the Betheny Javings Bank as the county
depositary end the offlcer deposited reld funds
there, nevertheless, 1f the county court had no su-
thority, power, or Jurisdiction to scleet s deposit-
ary for the funds of the drainage distriet, the
depositing of suedh funds d; the county treasurer
end ex officio colleector, to his account es county
treasurer in the Betheny ‘avings Pank, wes at his
peril, Univereity City, v. dchall, 278 Yo, 667,

208 B,v9. 831, Bragg City Speclial Road Distriet v,
Johnson, 383 Yo, 990, 280 U,.7, (2d) 22, 66 A.L.%N.
1783; Putler County v, RBostmen®s Dank, 143 Yo, 13,
44 8, 7, 1047."

Qe 56 Missouri, 1920, sections 12184 et seq. provide
n scheme for the selection of depositaries of county funds, Sec~
tion 12168 -rovides in part as follows:

*It ehall de the duty of the ecounty court, * * to
select =s the depositaries of all the pudblle funds

* ¢ the danking corporetions, associations or in-
dlviduel bankers whose bids respectively made for
one or more of seld parts of sald funds shall in

the nggregate constitute the largest offer for the
paynent of interest per annum for sald funds; ro-
vided, that the court shell have the right to relect
any end all bids,.” '



Hon, Ge 7. Brelcenstein,
May 10, 1838,

-
-, -

The proviro from such section am to the rejfection of bids has
baen construed ss requiring good feith and due regerd for the
best interests of the County in rejeecting bids, lenny v. Jof-
ferson County, 272 ‘o, 438, 100 J,7, RBO (1817). Jection 9888

as ropesled ond re-enacted by laws of 1933, ;age 484, provides,
es to counties Of less than 75,000 inhadbitanta, thst “the county
court 1In sue! countles may require the county collector thereof
to depoesit dsily all collections of money in sueli depository or
deporitories ns mey have been selectad by sueh county ecourt pure
suant to the provisions of Jeetlon 17184, levired tatutos of
issour! for 1¢2%, to the credit of 2 fund to be known sg 'County
Collector's Fund;' " Therefore, pursuant to the will of the leg=-
i2lature, the County Collector {n such s County may be required
to deporit funds coming imto his hends by virtue of his offlee in
depositaries seleeted and designsted dy the County Court, and If
the Collector ceposits sueh funds pursuant to this mandate, nele
ther he nor the suretios on his offieciesl dond would be lieble for
a loss resulting from the insolveney of s deposlitary so required,
These stetutes could herdly be reasonably conztrue: #0 es to con=
templsate liab!lity of the Colleetor or his sursties for n loss
czused by the insolveney of e depositery, for such e construetion
would hold the Collector llable for dolng something which the
General /ssemdly has glven the County Court the right to foroe
him to do, regmardless of his ovn beet Judgment,

The use of the word "may" in “cctlion 9800, above qguoted,
seoms to leave the County Court & cholce ez to whether it will re-
quire the Colleector to deporit daily his eolleetions in deposit-
ariesc selected by the Coumty Court under the proviesions of Ceetion

121584,
11

¥ETUOL OF TAYING COMIZH:ATION T5 LEPUTY CIRCUI

i8 to the second guestion of your reguest, this office
is of the opinion that it is unswered dy an opinion of this De-
part=ment deted Vey 7, 1934, to iion, Birt P, Bryant, Clerk of the
Cireuit Court of lunklin County, 'ennett, ¥iasouri, eopy of suek
opinion teing enclosed,

Very truly yours,

TDWARD H, MILLER
issistant Attorney Oeneral

AYPROVED:

ROY NeVITTRICK
Attorney Goneral



