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JUSTIC"- at~ 'T'Hh PLAC · JU~IST.~IGTION- - SII!<'IU:f.FS P CW'·• .. \ u rro Rl:~:"' : 
( l ) la. "Je no right o f i ne or-imprison for misdemeano:. s whore 
no ~n:ormat ion by osecuting Attorney be fi l ed . (2) Have no 
rie;ht to accept cas bond::. ot• any bonds but a. surety bond . (3) 
Has PO =' ~ ght to t·c lt the whol e of fine an d costs asses:ed, but 
can ca>mrm.:n;~ to j a..t s ent ence at one day fo r every ~10 . 00 f or 
fine and costs . ( ) Has no rie:,ht to order rel ens e except as 
a llowed by Statute , 

Honorab l e G. .Br eidenste in 
Pros ecuting A t orney of Clark 
County, Mi sso ri 
Kahoka, Misso r1 

Dear Sirt 

1935, i s 
r eques t f or an opi ni on dated Mare• 2, 

llows: 

•I ould like to haTe the opinion 
of our department in regard to the 
fo l owing questions: 

• Do s a ~ustice of the Peace haTe 
ght t o assess a f ine or Jail 

s en Ell'lCe against an i nd iTidual it no 
i nf l'llll t ion has e ver been f iled b7 
the Pr osecuting Attorner? 

"Do s a Justice of the Pe ace have 
ght to accept mone7 to be held 
is cust ody a s suret7 f or the 
aranee f or trial of a d~fendant 
ase the d efendant coul d put up 

sue cash bond but can not produc e 
t he r equir ed sureties to ~nter into 
rec gni zanee for the appearance or 
the d efendant f or tri al before the 
Jus ice' 

• I f a Ju s t i c e upon pl ea of guilt7 
or pon convict i on of a defendant 
a ss s s es a f ine whi ch is the mintmua 
all wed bJ' sta tute, can t he justice 
rem t a ll or a n,- port i on or that 
fin 1 

" I f the sheriff of a eo~t7 is act• 
i ng as Jai lor of such count7 11a7 
he elease a pr i soner without the 
ord r of t he Judge Who has pa s s ed 
the sent ence'• 
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t question: 

issouri Constitution, Article II, Sec­
a: 

courts of justice aball be 
to ever7 person, aDd certaia 
7 afforded fer eve17 inju17 
rson, propert7 or character, 

that right and 4ustice Should 
dministered without sale, den­
or dela7.• 

K1ssour1 Constitution, Article II, Sec­
des: 

person shall be proaecuted 
nall7 for felon7 or •isde­
r otherwia e thaa b7 indict­
or intor .. tion, which aball 

be oncurrent re•ediea, but this 
sha 1 not be construed to appl7 
to ases arising in the land or 

1 f oreea or in the militia 
in actual s ervice in time of 

war or public daager.• 

The Missouri Constitution, Article VI , Sec­
tion 2~, prov des: 

•!h circuit court shall exercise 
perintending control over 
inal courts, probate courts, 
t7 courts, municipal corpora-
courts, just ices ot the peace, 

all inferior tribuaals ehn each 
cou t7 i n their respective c1~cuits." 

The Missouri Constitution, Article VI, Sec-
tion 37, prov dea: 

•1n each count7 there Shall be ap­
poi ted, or elected, as man7 jus­
tic a of the peace a a the publie 
go .ay require, whose powers, du­
t1e and duration 1n off 1c e shall be 
re lated b7 law.• 
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In e case of BroWDr1eld v. Thompson. 96 
Jo . App . S401 1 . c . 342• the Appellate Court said: 

•A ust1ce' s court is not onl7 a 
t of limited jurisdiction, but 
powers a r e limited w1t h1D ita 
s diction. It can onl7 do such 
ga wher e i t baa jurisdiction 

as he Legis lature baa provided it 
ma7 Th e manner of exercising ita 
jur sd1ct1on is limited ~the aaae 
law that created it·• * * * ~he 
Leg lat ure has d efined the Juris­
die ion of justicesof t~ peace aDd 
has pt-ov~ded in a Yert careful and 

ific manner their duties aD4 
r mode or procedure.• 

ion 3415 R. s. Mo •• 1929. proYideez 

•pr secut1DDB before justices ot the 
pea e f or misdemeanors shall be b7 
inf r-tion. which shall set forth 
the offense in plain aad concise 
lan age • w1 th the naae or the per­
son or persons charged therewith: 
Pro 1ded that if the name of any 
sue person is unknown~ such tact 
ma7 be stated in the information, 
and ma7 be charged under any f1c -
t 1 t ou• naae ; am when any per son 
baa actual knowledge t hat any or­
fen e has been coJS! tted that m&J 
be rosecuted by informat ion, he 
may make complaint. verified by hi• 
oat or aff irmation, before any or­
fie r authorised to administer oatba, 
•et ing forth the of fense as pro­
vid b7 this sec tion, and f ile saae 
w1 t the justice or the peace having 
jur sdietion of the offense, or de­
liv r same to the prosecuting at-
to e7; and whenever tb3 prosecuting 
att rne7 ~ knowledge. infor .. tion 
or elief that an offense has been 
eo 1tted , cognizable b7 a justice 
of h e peace in his count,r, or shall 
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ormed thereof by complaint 
and delivered to him as afore-

• he shall forthwith file an 
mat ion w1 th a justice havln8 

sd1et1on o~ the of~ense, founded 
or accompanied bJ such complaint.• 

ion ~418 R. s . Mo. 1929, providea z 

•u the filing of a complaint be­
for a justice of the peace, verified 
by t e oath or affirmation of a per­
son ompetent to testity against 
the eeused, if the justice be sat­
iaf u that the accused ia not like­
ly t tr7 to escape or ovade prose­
cut! n tor the offense alleged, it 
aha be his duty to forthwith f or­
wa 
ting 
dut 
wit 
what 
t he 
and 
and 
:fact 
sat! 

such complaint to the proaecu­
attorneJ; and it shall be the 
of the complainant ~o forth­
inform the prosecut 1Dg attorneJ 
facts can be proved against 
ee~ed. aDd bJ what witnesses. 
he resi dence of such w1 tnessea; 
r , after investigation or such 
, the prosecuting attorney be 
fied that an offense haa been 
tted, and t hat a ease against 

the ccuaed can be made. it shall 
be h s dut7 to 1.mlled1atel7 fil e h1a 
info t ion before the justice taking 
the omplaint , and give to said jus­
tice a list or the witnesses to be 
subp enaed on the part or the at ate J 
and pon the filing of the infona­
atio b7 the prosecuting attorn-., . 
as h rein provided• with the justice 
of t e peace, or upon the fi ling or 
an 1 fo naat ion by the prosecuting 
atto ne7 upon his own inforsation 
and el ief, without complaint of a 
p1·iv te individual having previoualJ 
beEil filed, it shall be the dutJ or 
the uatice to forthwith issue a 
warr nt ·fOr the arrest of the d et'end­
an8, directed to the sheriff ot the 
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y or c onstabl e of the town-
or, if no such officer is 

nd, then to some competent 
n who :hall be specially de­

put by the justice to execute 
the same~ bJ written indorsement 
to t t erfect on such warrant.• 

on ~420 R. s . So ., 1929, provides: 

•wh any person shall be arrested 
upo the verbal order of t he juatice, 
or -pon a warrant issued upon his 
own knowl edge, as directed in t he 
nex precedi ng section, the person 
so rrested may be kept in cuatodJ 
for the space of two hours , U.Dleaa 
he shall be sooner tar en rrom such 
cus od7 b7 virtue of a warrant issued 
upo an i nformation or complai nt 
und oat h. as r equired in other-
cas s; but the pe rson so a rrested 
aha not be confined in jail, nor 
put upon trial for 1117 offen8e un-
t i l e shall be charged therewith 
bJ ormation." 

In he case of State v. Powell , •4 Mo. App. 
21, 1. cl 24, the Appel late Court said: 

"Wh n the complaint was filed bJ 
Bas lt ine, the justice had author­
itJ t o is su e a warrant f or Powell's 
arr st (sec. 43~2)~ but he could 
not e pl aeed on trial, neither 

d it be said that there was a 
ecut1on aga i ns t him, until there 
an i nformation filed by t he pro­
of ficer . " 

TO QUI STION ORE"· 

It s t he opi nion of this of fi c e t hat a justice 
~6urt is a co rt of limited jurisdictiu4 aDd that its 
powers a r e ev n limited within its jurisdi ct i on. Such 
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was the hol d! 
ice of the peP 
and s t atute•, 
in the constit 

Alt 
tutional offic 
diction in cr 
stitutional pr 
aisdemeanor s i 
dietaent or in 
in question "o 
punishaent b7 
this opinion c 
complaint f or 
ing w1 tnesa wi 
certit7 said c 
justice of t he 
and a trial f 0 

in t he Thompson ease , supra. A just-
e has no power beyond t he constitution 
nd i s limited in power to act onl7 witb­
t ion and s t atut es. 

ugh a Just i ce of the pe ace is a eonsti­
r of a const itutional court, his juria­
inal caaea ia yet limited to that con­
vi sion which limits the prosecution for 

111"' court, to pe rsons charged b7 !n­
orma tion . ( .e take it t hat JOur case 
e" is but a misdemeanor f or JOU apeak or 
ine and ja i l sentencea . e do not want 
nstrued that a Justice cannot hea~ a 
fel ony upon the atf ida•it of a eoaplain­

hout an info rmat i on f ile d bef ore hia aDd 
s e upon proper finding. T~ po~er of a 
peace at a preliminar7 hearing tor felon7 
misdemeanor are altogether different. ) 

The uriadict i on of a justice of the peace ia 
conat1 tutional and s tatutor,, and except f or these acta 
which are exp aal7 a llowed or necessaril7 implied froa 
the Conatituti n and statutes, he has no ot her authority 
upon whieh t o ustit'J his acta, and &nJ act be7ond h1a 
authority to a t is illegal and void. · 

Poll wing in t he wake of the constitutional 
l imitation., m sdemeanors ma7 b e pros ecuted before a 
justice of the peace in a t rial f or t hat purpoae , for 
tbe Legis l at ur has ao provided, but b efor e proceeding 
to trial it i s our op ini on that t he const i tut i onal and 
statutorr jur i dicti on of the justice of the peace auat 
neceasarily de nd on an informat ion b eing dul7 filed 
before hbt b7 he proper of ficer . The Consti tution and 
Statutes above set out are unequi•ocal . Without said 
intor.B&tion he has no jurisdiction to proceed to legall7 
tr7 or to l ega ly co~t t o jail. Since he cannot legall7 
tr7 he cannot egall7 fine wi thout an information being 
preTiouslJ f il d. 

* * **-:l- ** * * * * * '* 

Aa to 7our s ee d quest i on: 

The 1saouri Constitution. Article II, Section 
24, providea t 
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t all persona ahall be bailable 
fficient suretie s. except for 

tal offenses , when the proof is 
ent or the presumption great. " 

The Uis souri Constitution. Article II, Section 
251 providest 

• 

'fhu 
the right to 
a cri111e, and 

fora for appe 
the circuit e 
l-929, which p 

t excessive bail shall not be 
ired, nor excessive fines im­
d , nor cruel and unuaual pun­
nt i nfi1cted. • 

we see tbat the Consti tut ion guarantees 
ppearance bonds for those charged with 
hes e Sections appl7 to justice court•• 

r con•ietion in a justice court the wr it.ten 
ranee bond for a defendant who appeala t o 
urt is set out in Section 2501 R. s. Mo. 
ovideaz 

the appeal be t akm bJ t he de­
ant, the recognizance ma~ be i n 
fol loWi ng 8ora: 

•·.t e , H. I . , as orinc i pal, and 
~ . F., as aur et7, acknowl edge 
urs elvea indebted to G. H. in 

t e SUlll of.;<-* ·dollars, upon 
ia condition: Tha t, whereas, 

• I. has a rroe al ed from t he 
dgment of J . K., a jus t ice 

the peace of count,., 
Jis souri, in an action of f or­
cibl e ent~ and deta i ner (or 

lawful detainer, as the case 
~ be), between the said G. 

complainant, and the said 
• I ., defendant: Now, if the 

s id H. I · shall prosecute h1a 
peal with &Bfect and without 
la~, neither commit nor sut­
r to be coJIIDlitted aJl7 waste 

da.age on the premise s where­
restitution 1a adJudged, and 

7 all rents and prof! ta, dam-
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ges and costs th6.t may be ad­
udged agai nst him, and shall 
therwise abide t he Judg•ent 
t tbe circuit court in said 
aus e, then this recognizance 
hall be void. Given under 
ur hands thie ____ day of 

19 • H. I• 
..;---- --

Thu 
conviction, i 
order t o comp 
bood to eompl 
deals pr illari 
bail boJ;ld, af 
justice court 

ttest: J. K. jus tice of 
the peace. f ,. F . ' " 

we s ee that t he recognizance bond after 
a Justice court, ~mat be in writing 1D 

"'1 w1 th the Statute, and DIW!It be a suret7 
with the Statute. Your second question 

y with the ess entials ot a recognizance 
er arreet ,.et before conviction, in a 

Sec ion 3401 R. s . ~o. 1929, providesa 

"Th following magistrates aball 
hav power and jur isdiction to 
cau e t o b e kept all laws made for 
the preservation of the publ1~ 
pea e, to is sue process f or the ap­
pre ena1on ot persona charged with 
cri inal offenses , and bold them to 
bai ; require p ersons to g ive ee­
cur ty to keep t he peace, and to ex­
ecu e the powers and duties herein 
con erred in r elation thereto: The 
jud ea of the supreme court through­
out the state; judges of the courte 
of ecord within their respective 
Jur s dictiona; jusgea of the eountJ · 

ta and justices of the peace 
1n their r espective countiea; 
.. ,.ora and police judges of in­
orated cities and towns within 
limits of their re11eetive cor­
tiona: Providbii that nothing 
in contained a 1 be ao con-
ed as to authorize the ma7ore 
pollee judges ot incorpor ated 
ee and towns to exercise jur1ad1c-
1n prosecutions under the lawe of 
state, other than those 1nat1-
under this article for auret7 
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the peace .• 

3495 R. s . Mo . 1929, proTidee: 

person shall be c~itted 
il on a warrant of co-.dt•eat 
y magistrate for a bailable 
a e, the recognizance, with pro­

secur itJ, may be tdi: en by the 
or judge or the court having 

nal juriadictlon, and i n case 
e absence of the judge of such 
having cri•inal jurisdicti on 

the county, such r ecognizance 
e ttk en b:y an7 judge or juatice 
e count7 court, or an7 judge of 
rt of record. 

ion 35?3 R. s. Mo. , 1929 , provides: 

the defendant is 1n custodJ 
der arrest f or a bailable or­
' t he court in which t he ln­
ent or in:t'cr:mation 1a pending 

h im to ba U and take his 
or recognizance, or, if the 
is not in sessi on, the clerk 

of t e court ma7 f ix the .. ount ot 
sue b ail and take his boDd or re­
cog sance. " 

on 35?4 R. s. Ub · 1929, provid eas 

he defendant 11! not arres ted 
cust ody during t he term at 
an i ndictment f or felon7 is 

ned, t he court must f ix the 
t or ba l l r equired of the de­
t, and the clerk mus t indorse 
ount of the warrant ; but 1t 

der fixing the aaoUD.t of baU 
has een made, the sheriff TrtaJ pre­
sent t he warrant to the judge or 
the ourt, and such judge mar there­
upon indore e . the '-Diount or ba U re­
quir d; or it t h e judge is not in 
the ountr, the clerk -.7 f ix the 

t of ban.• 
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Thu far we have s eSt that the aJIO\Ult o~ 
the r ecogniz ce bond is pretty mueh in the aouDd. 
ca.iseretion of t he just ice of the peace before wb91 
rhe ease is p nding. 

i on 3425 R. s. Mo . 1929, providee: 

n good cause shown the justice 
pospone t he trial of a cause 
day ~ oenta in ; in which case he 

1 require the deft.ndmt to enter 
a recognizance .tth sufficient 

rity, cond itioned that he wlil 
ar before the justice at the 

and place appoi nted then ad 
e to answer the charge alleged 
nat him 1n t he information and 
th depart without l eave. '" 

ion 3428 R. s . Mo . 1929 , prov1deis 

11 Whe . a continuance i a granted, the 
rec gnizance required of the def&Dd­
ant may be i n the f ollowing for~~: 

We, A. B. a s principal, aDd 
• F . and G. H. , aa saret1ea 
cknowledse outselves t o owe 
Dd be indebted to the state 
f Missouri, in the sua of 

-+---.!"'"dol lars , to be void 
pon this condition: That said 
• B. shall personally appear 
ef ore o. K., a justice of the 
eaee within and for the eount7 
f , and s t ate of 

s souri, at his office, on bhe 
-+-----day ot , 19 at 
~---o'clock __ 1., then aDd 

ere to answer to 8l1 intom-
tion for (here state 

e offense), and not to depart 
i thou t leave; otherwise to 
ema1n in force. 
itnesa our banda and seals, 
ia da7 ot , A. D • 

• 
A. B., (seal) 
E . F., (seal) 
G. B., (seal) 

acknowledged before. 
__ da:J ot 19_ 

o. K. justice of the peace.' • 
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Thus we see that t h e justice of the peace 
must take a s et7 bond. from those arrested on a 
warrant from h s court who aak for a continuance, 
with au!"ficien ffinre't!e"S tor his a-opearanee, and that 
said bond is t be 1n writing. 

3488 R. s. Mo. 1929. pro~·idesz 

offense charged is a bail­
one. the magistrate 1b o issued 
rrant shall. at the request 

e person arrested, take troa 
reco£nizanee in Sl ch BUll as 

ean t o b e sufficient and pro­
with sufficient sureties for 
ppearance at t he next t erm ot 
ou7t having Jurisdiction of 
ffense ." 

on 3511 R. s . Mo . 1929• provideal 

n the tiling or the information. 
rant shall issue for the ap­

ension ot t he person charged 
wit the offense , unless he be in 
e~ ody or voluntarily aurrender 
h ims elf in custody of the court; and 
if chwarrant be issued in term, it 
shall be made returnable forthwi thJ 
but if issued 1n vacation, it shall 
be de r eturnable at the next ter. 
the ea!'ter; and it defendant be ar­

ed during the term he shall be 
ght into court, but if he be 
sted in vacation ot the court, 
officer making the arreat shall 
t him to bail in a recognizance 
1 sum not leas than one hundred 
ra nor .,r e than f ive hundred 
ra, w1 th good and aur'fieient 

ties, t o be approved by such ot­
r, conditioned f or the personal 
aranee of the d efen1ant in tbl 
t in which t h e case ia pendins 

on he first day of the next tera 



eof, and not deoart without 
e 1 which r eco n1zance a ball be 
ned with the nrraDt and tiled 
o court t and 1n ~etau~ of the 

pri oner to g1Ye auch r ecogn1aaace. 
he • ll be co~tted to the jail 
ot e couat7 b7 tbe ottlcer uatil 
t he ext t era or cour'• or uat11 ~ 
g1• • aueh r ecognisaace, and 1t de­
tau be made 1n aucb r ecognizee•• 
t ba 8&me shall b e adjud ed f orfeited, 
and hall be proceel ed on aeotber · 

n1aancea 1n cr1•1nal casea . • 

•.d:ti 
preted t o· ap'D 
•• llll1dt, 2 

la at • et1 oD the wUl)re • Court hae 1D.ter­
OB1J to Ddade .. aao~ caaea wnea ia State 
s. • 1071, 1 . c . 1011, t ha Court aa14t 

e aeot1on 50e4, R. S. 1909, al-
the officer 1n certa1 n caaee 

e bail, tt ia held to appl7 
to lll~deaeanora. • ~ 

AS TO OUL('TIOX " TWO" • 

the opinion or th1a office that although 
lt be the 1tut1onal dat7 of • justice or the peace 
to take reeogn1 ance bail 1n certa 1ft caee a, Jet w1 th1a b1a 
l imited eonet 1 ut1onal and a tatuto~ powere there 1a DO 
proY1aion made for the t akin or a caah recogn1sance 
bail, aa augse ted in Jour qu•1"7 • The tak1DS of a eaah 
recogn1aance b 11 ia beJoD4 his jur1ad1ct1on and illegal 
-.ad void. 

* * otlo******'l't • 

qu at1osu 

Sect on S•s• R. s. uo. 1929, proYideaa 

"It he detendut ab.all ple ad gutlt7 
or c nreaa th8 ebarge, the juat1ce 
ahal aaseaa the punaa~nt aDd enter 
up t proper 3Ddga~t, and 1D order 



the eto be -.,. hear eY1deD.Oe touch­
ing the nature or the case, or otb­
erw • ascertain the facta thereorJ 
but in no caae abllll he acce~ tha 
ple of the defendaat alld •••••• 
hla punia~t without giving t~ 
lnj e4 pe.rt7 notice aDd an oppor­
tun t'J to be heard. The 111 tr,. tol­
~o ag the plea of gulltJ, ••••••-
1118 the punlaha•t, _,- t>e •• tol­
lo s 

And I do, for aald offense, 
••••• hie plm1abaent at a 
1De ot dollar• (aDd 

r110Dilellt 1D the COUDt7 
all for daJa). It 
a therefore adjudged b7 • 
bat the atate ot •iaaourl 
o recover from tbe detendmt, 
o• the benefit or tbl school 
Ulld ot coUDt7, the aald 
ua of dollara, the tine 
o aaaeaaed, together with the 
osta oft h1a proaeeutioll, 
axed at dollara u4 

._...,.-~ ce.ta, aDd that sale! de­
endaDt be lmtr iao ned ln tbe 
ountJ Jail or sald 
ountJ, tor tbe pert-oa ... -or• 

daJa, and untll aa14 
irrn __ e_aDd coat • a r e • paid, or 

e be dlacbars*' acoor4iDC 
o law. 

ton 121?9, R. s. Mo. 1~29, prov1dea: 

"It aball be the dut7 o~ each juat• 
tee or the peace, at each t ezw ot 
the eount7 court, whea not other-
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provided b7 law, t o make out 
st ot all fines bJ him imposed , 
h e use of the oount7, stating 
e1n the name of the offtcer who 
or ought to have co~lected the 
, which h e shal l eert 1f7 8Jld 
ver to the clerk of t be count7 
t, who shall charge the saae ac­
ingl~.· 

ion 12215 R. s . Mo . 1929, provides: 

shall be the dut7 of e ver7 Just-
of the pe~ of su~h count-7 

t e n da,a ar~er aDJ judgment 
been rendered in his court 
nst an7 pers an for a fine or 
eiture to report to the auditor 
name of the part7 against whom 

judgment was rendered, the 
nt of the judgmeDt, and on 

account rendered• 

We o not believe the above s ection on re­
por ting t o eo nt)' auditor appli es· in ~our count,., but 
~· applicab l e to larger counties. 

S~c !on 3441 R. S . Mo . 1929• provides: 

•Wla n an7 person shall be unable 
to •1 an7 fine and costs assessed 
aga. nst him, the justice shall have 
pow r • at the r equeat of the de-
fen ant, to coDIIlUte such fine md 
cos 8 to imprisonment in the count7 



ror an7 per iod at time not 
1D& one daJ' a 1mpr1ao~meDt tor 
two doll.ra of a ald f ine aDd 

, nor lese tb:aa on• da7'• 1 .. 
pr 1 Dllellt tor e't'el"'J' ta dol lara td 
euch tine aDd coata. • 

on •••2, • s . Mo . 1989, proY1deaa 

order co~ttna a tine and coata 
riao~nt maJ be •• followaa 

' t the requea t ot the deteD4-
t, who ia unable to p&J tM 
ne and coat a o~ dol· 
ra aaaeased aga1n;r-~ 1D 
11 cauae1 I do herebJ c~ 
te tba •- to 1:.pri eoa-

t in the countJ Jail tor 
e period or daJ• • It 
t her.,f'or ordered t hat the 

• i d detend&Jlt aball 1a lin 
aa1d t'iae aad coata be 1»­

iaoned in tlle count7 Jail 
___ count7 for the al)&ce 
--- d.aJI • t " 

In t e oaae or Sta~e • • Gr1tt1e, 2& s . w. 878, 
1. c. 882J 1~8 llo . 189, the SupreM Court baa aaid o~ 
a judgment ent red in j uat1oe court doekett 

8 Tbe justice had no right to chanse 
h1a . udga nt after 1 t waa writtea. · 
and r t er the lapae of the ti .. 
with n which i t • • • h la dut7 t o 
ente it upon h1a docket . Reviled 
St at tea. 1889, s ec . fS5~. 

• unaut horis ed ob&Dgea, bowe't'er. 
not r ender Yoid What he bad 

117 done at the proper tiae, 
uld his f ailure to date the 
e~ and aigD it render it To14• " 
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COBC USIOR A~ TO ~UlSTIOB •THREE•. 

It s the opinion of ~his office tbat a 
justice ot th peace, on a nlPa , of guilty to a ~a­
demeanor, mus render judgment as the Legisl ature bae 
provided and as no jurisdiction or authorit~ to re-
llit all of th m1n1mua fines aeses sed. His power to 
commute ' is tatutory and commutationmust be limited 
to the previa ons of the above set out co..utaion 
statute tn ma er, form of court order, and in sub­
stuce of sam • In no instance can ' it be for la as 
than one day' imprisonment for eYer7 1 0 . 0 0 ot sal d 
tine aDd cost • Once a justice renders final judgJilent, 
eaid judpent has the force of anJ other final judgment, 
~n conviction It 1.8 tinal as far as he i 's concerned, 
1fUbject only or eprieve or pardon of the proper author­
ities. Accor 1ng to the Griffie case, commutation would 
not be allowa le by a justice unless made in a reason­
•ble time and before engr~ of final judgment on the 
docket . 

~ *** ****~* 

~s to 7our to rth queationa 

Sec i on 648 R. s . ~. 1929, providesz 

"Ho person's bod7 shall be impr1•­
one or rewtrained unless b~ author­
it}' of law." 

See ion ~440 R. s . Mo . 1929, provides: 

"Wb never the defendant shall be ttied 
and found guilt7, either b7 the just­
ice ~ a jury, or shall enter a pl ea 
of ilty, and a fine shall be as­

ed, the justice shall enter judg­
against the defenda.Dt for such 

, and i f the punishment shall be 
aonaent in t he count7 jail, or 

l be both a fine and illlprieon-
' the Justice shall enter Judg­

accord1ng to the finding of the 
co t or verdict of the Jur'J, aDd 
lmm diately commit the defendant 
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Laws of 

e county Jail for the time des ­
ed tn t he judgment~ and the 
dan t shall b e adjudged to pa7 
oa t s. and ~y be committed to 
ounty jai l until the judgment 
oth fine and costa shall be 
or unt il h e shall b e discharged 

from under the p rovis ions of 
ext succeeding s ection." 

on 3448 R. s. Mo . 1929, as amended by 
i, 1931, page 202, provides: 

person convicted before a 
ce of the peace for any mia~ 
or under the provision8 or 

article ma) appeal to the 
i t or other court having juris­
on in criminal cases, 1f he 
, immediately after Judgment 
ndered, fil e an a f fidavit 
ng that he ia aggrieved b y 
er di c t and judgment in t be 
and that he does not make 

ppeal for vexation or dela7, 
hall also enter into a reeog•1-

1n such su. as the justice 
shal d eam proper. with g ood and 
suff clent sureties to be approved 
b7 , condit1tioned t hat the de­
fend t shall appear at the next 
ter and from day to day and tera 
to t rll thereafter, of the sa1d cir­
cuit court, and pr osecute his appeal 
wit due diligence to a decision, 
and be7 ever7 order, sentence aDd 
ju ent, which shall be made in 
the reaisea and not depart the 
dour w1 thout le ave: Provided, tbat 
the uat1ce of the peace taking such 

n1zanc e f or an appeal mall not 
der the judgment of the justice 
oats accrued therein in fixing 
ount of such r ecognizance, but 
onl7 require the recognizance 
sufficient to s ecure his at­

nee at the next term of the c1r -
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cult court, and such appeal shall 
te as a stay o f execution there­
ntil trial or the caae anew baa 
had in the c 1reu1t court 1 Pro-
further, that failure to give 

ecognizance shall not prevent 
ppeal, but t h e appe l laat s:t.ll 

in ewstody or be co-1tted to 
until recognizance be given or 
ppeal d. e ter.a1ned. In cas• the 
ant shall, after he has been 

eo tted, give a bond conditioned 
rein required, the same shall be 
ved by the sheriff, and whm so 
ved, defendant aballlbe released 

b7 t e s her 1f t or mar shall f ro• cus­
tod .• 

on ~458 n. s . Mo. , 1929, providess 

justice of t he peace, clerk, 
co treasurer, sheriff, coroner, 
or c natable , who shall willfull7 
neg ect or refuse to perfaMa AD7 
dut enjoined on him by this article, 
shall b e deemed guilty or a misde-
mea r 1n office, and shall, moreover, 
pay he slDl or fift7 dollarl' ; and an7 
per n who shall, when sul!llloned to 
aid n arresting or securing an of-
ten r , retuse to g ive sueh aaaistanee, 
aha 1 pa)" f ive dollars." 

ion 3416 R. s. Ko . 1929, provides : 

" Wh s ueh person t ai ls to recognize, 
he y be committed to prison b7 an 
ord r UDder the band of the aagtstrate, 
s 'a 1~ concisely that he ia co-.dtted 
for further exudnat ion on a future 
d.,-, to be auaed in the order, aDd Oil 
the y appointed he mq be brought 
bet e tbe magistrate, b7 his verbal 
ord r to the officer who made tbl co._ 
mit ent, or b7 hls order tn writing 
to different person . • 
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See ion ~487 ~. s . Mo · 1929, provideaa 

"If the of fense be not bailable, or 
aut ieient bail be not of fered, tbe 
pril soner stall be eomaitted to the 
jai of the county in which the sa• 
is t · be t ired, ther e to remal. n ua­
til e be dis eba rged b7 due course or 
law.• 

~c OD 3716 rt • ~ . ~o , 19 29, provldea z 

ever a s ent ene e of imprisouaent 
count}' jail shall be pronounced 

upo an7 person convicted of an7 of­
fens , the clerk of the court shall, 
as oon as IJ'1&7 be , make out and de­
live to the sheriff of the count)' 
a t nscript of the entrJ of such 
convicti on, and of the sentence tbere­
upo duly cert 1f i ed b7 such clerk, 
wh1c shall be sufficient tu thorit7 
to a ch aheri.ft to execute such sen­
t enc , and be shall execute the sa ... 

dinglJe" 

on 3921 R. s . Mo. 1929, provides: 

n7 stertl'f or other officer shall 
117 or eorruptl7 fail or refuse 

t o e ecute tm.J lawful process whioh 
bJ · l · w it is his dut7 to execute, re­
qui ng the apprehension or confine­
ment of an,- pers en charged with a 
cri m nal of fense, whe re),- such person 
abal escape , the ott1 cer eo offending 
shal be punished in the same aamer 

r sons convicted of aiding or 
ting such eescape. • 

on 4459 R. s . Mo· 1929, providesJ 

ever an7 offender is declared b7 
unishable upon conviction b7 t.­
~m~ent in the pen1teut1at7, or b7 
sou.ent in a count7 jail, or b7 
or b7 both such fine and impria­

t , and no 11m1t ia f ixed by law 
e dura tion of imprisonment 1n 
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the jail or to the fine in such 
eae •• the conTict shall• in no 
inst ce, be sentenced to a long­
eJO e!"Dl of imprisoDilent in the 
co 7 jail than twelve aontu, 

shall the fine in •11.1 such 
exceed one thousand dollars.• 

Th1 
the !'orm and s 
court, in t he 
tie1ent in fo 
of the person 
wit hin the ju 
of law, and t 
1t reads. 

SION AS TO ~UESTION " FOUR". 

office is of t he opinion that where 
bstance of a commitment from a justice 

ds of a sheriff and jailor, is aut­
and substance, then t he imprisonment 
ntioned in t he co~tment, remered 

isdiction of said c ourt, i s b7 authoritJ 
sheriff or jai lor must execute it as 

urse there is a duty on the part of a 
sheriff or jal or to releas e whe r e a prisoner baa 
b eell coDIIlitted without authority of law in which ease, 
coa.itment or o com.dtment,he needs no order from the 
judge who pa ss d sent ence. 

Wher 
judgaeat, the 
taking an app 
tbe sheriff, i 
order from the 
lows the Statu 

It i 
cer tain eire 
change the ter 
or jailor to r 
1,s t bat after 
of the peace h 
&r released f 
:q&s to r el ease 
co..ttaent. 

the co-'.taent was issued after final 
tatutes allow a ataJ of e xecution upon 
1 and g i ving a recognizance bond to 
which case the sheriff does not need aa 
juatiee of the peac e~ so long as he fol .. 
e in such cases. · 

true t hat a justice of the peace, under 
tanees out lined in the Statutes, ma7 
s of ac.oo..:ttaen t and order the a her iff 
lease the prisoner, but the gene ral rule 
1nal jua.g.ent and co-itaent the Justice 
s no more jurisdiction to order a prison­
m the sheriff and jailor than the sheriff 
a prisoner contrarJ to the teru of t~ 
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Whe e a sheriff or jai lor r el eas es a pr isoner 
-.n his cbarge. without author1t7 of law. he throws h111l­
~elf criminal 7 l i abl e and sub j ect to ouster. 

APPROVED : 

llciiT'l'lU 
Attorney Gene 1. 

WOS:B 

\ill. ffiR SAWYERS 
Assistant Attorney General 


