JUSTIC:T OF THE Pl-.A(,[E JURISDICTION-=SHEE S P( S TO RI-lewded  :
(1) Ilave no right tto fine uf_Imprison Ior misdemgeno s where
no in’ormation by Prosecuting Attorney be [iled. (2) Hsve no
right to accept cash bonds or any bonds but a surety bond. (3)
Hes no -tght to vemlt the whole of flne ané costs assesced, but
can commuts to Jjalll sentence at one day for every +10.00 for
fine and costse (4) Has no right to order release except as

allowed by Statute,
| March 19, 1935.

Honorsble G. K.Breidenstein

Prosecuting Attormey of Clark

County, Missouri I
Kshoka, Missouri

Dear Sirg

Your request for an opinion dated March 2,
1935, is as follows:

of your department in regard to the
following questions:

"Does a Justice of the Peasce have

a right to assess a fine or jail
sentence against an individual if no
information has e ver been filed by
the Prosecuting Attorney?

s 3 iould like to have the opinion

"Does a Justice of the Peace have

& right to accept money to be held
in his custody as surety for the
appearance for trial of a defendent
in ¢ase the defendant could put up
such cash bond but can not produce
the |[required sureties to enter into
recognizance for the appearance of
the defendant for trial before the
Justice?

.If‘l Justice upon plea of guilty

or upon conviction of a defendant
assesses a fine which is the minimum
allowed by statute, can the justice
remit all or any portion of that
fine?

"If the sheriff of a county is acte-
ing as Jailor of such county may
he release a prisoner without the
order of the Judge who has passed
the sent ence?™
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As to your first guestion:

The Missouri Constitution, Article II, Seec-
tion 10, provides:

"The courts of justice shall be
open to every person, and certaim

dy afforded for every injury
to person, property or character,
and that right and gustice should
be qdniniltered without sale, den-
ial or delay."

The Missouri Constitution, Article II, See~
tion 12, provides:

"No person shal 1 be prosecuted
etiminally for felony or misde-
meanor otherwise tham by indict-
ment or information, which shall
be concurrent remedies, but this
shall not be construed to apoly
to cases arising in the land or
naval forees or in the militia
when in actual servieo in time of
war or public danger."

The Missouri Constitution, Article VI, See=-
tion 23, provides:

"The circuit court shall exercise

a superintending eontrol over
eriminal courts, probate courts,
county courts, municipal corpora-
tion courts, justices of the peace,
tndInll inferior tribumals <m each
county in thelr respective circuits."

The Missouri Constitution, Article VI, Sec~-
tion 37, provides:

"In each county there shall be ap-
poipted or elected, as many jus-
tices of the peace as the publie

g may require, whose powers, du-
ties and duration in office shall be
regulated by law."
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In the case of Brownfield v. Thompson, 96

Moe. App. 340, |1« ce 342, the Appellate Court said:

®"A justice's court 1s not only a
courit of limited jurisdiction, but
ite powers are limited within its
Jurisdiction. It can énly do such
things where it has jurisdiction
as the Legislature has provided it
« The manner of exercising its
jurisdiction is limited &y the same
law that ereated it.* # # # The
Legislature has defined the juris-
diction of justicesSof the peace and
has provided in a very careful and
specific manner their duties and
their mode of procedure."

Sectiion 3415 R. S. No., 1929, provides:

"Prosecutions before justices of the
peace for misdemeanors shall be b
information, which shall set fort
the offense in plain and concise
language, with the name of the per-
son or persons charged therewith:
Provided, that if the name of any
such person is unknownjf such fact
may be stated in the information,
and may be charged under any fic-
titious name; and when any person
has actual knowledge that any of-
fense hes been committed that may
be prosecuted by information, he

may mske complaint, verified by his
oath or affirmation, before any of-
ficer suthorized to administer oaths,
sétting forth the offense as pro-
vided by this section, and file same
wi the jJustice of the peace having
jurisdiction of the offense, or de-
liver same to the prosecut ing at-
torney; and whenever the prosecuting
attorney has knowledge, information
or belief that an offense has been
committed, cognizable by a justice
of e peace in his county, or shall
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be ﬂmrornad thereof by complaint

mndq and delivered to him as afore=-
sal he shall forthwith file an

inf nn*ion'with a justice having
Jurisdiction of the offense, founded
upon or accompanied by such complaint."

Section 3418 R. S. Mo. 1929, provides:

®"Upon the filing of a complaint be-
fore & justice of the peace, verified
by the oath or affirmation of a per-
son competent to testify ageinst
the pccused, if the justice be sat-
isfieu that the accused 12 not like-
ly to try to escape or evade prose-
cution for the offense alleged, it
shall be his duty to forthwith for-
ward such complaint to the prosecu-
ting attorney; and it shall be the
duty of the complainant fo forth-
with inform the prosecuting attorney
what facts cen be proved agesinst
the pccused, and by what witnesses,
and the residence of such witnesses;
and if, after investigation of such
facts, the prosecuting attorney be
satisfied that an offense has been
tted, amd that a case against
the pccused can be made, it shall
be his duty to immediately file his
information before the justice teking
the ecomplaint, and give to said jus-
tice a list or the witnesses to be
subpoenaed on the part of the state;
eand upon the filing of the informe
ation by the prosecuting attorney,
a8 herein provided, with the justice
of the peace, or upon the filing of
an information by the prosecuting
attorney upon his own informstion
and belief, without complaint of a
private individual having previously
been filed, 1t shall be the duty of
the jJustice to forthwith issue a
warrant ‘for the arrest of the defend-
anll, directed to the sheriff of the
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county or constable of the towne
ehipy, or, if no such officer 1s
at nd, then to some compstent
person who shall be specially de-
puteld by the justice to execute
the same, by written indorsement
to that effect on such warrant."
|

Sect?cn 3420 R. S. ¥o., 19229, provides:

"#hen any person shall be arrested
upoq the verbal order of the justice,
or upon a warrent 1ssued upon his
own knowledge, as directed in the
next preceding section, the person
so arrested may be kept in custody
for [the space of two hours, unless
he alhall be sooner tsken from such
custody by virtue of a warrant issued
upon am informetion or complaint

under oath, ss required in other
ca=es; but the person so arrested
shall not be confined in jail, nor
put upon trial for smy offense un-
til he shall be charged therewith

by ﬂnfornntion.'

In the case of State v. Powell, 44 Mo. App.
21, 1. el 24, the Appellate Court seid:

"When the complaint was filed by
Hnsqltino, the justice had authore
ity [to issue & warrant for Powell's
arrast (sec. 4332), but he could

not be placed on trial, neither
could it be said that there was a
progecution against him, until there
was an informstion filed by the pro=-
per [officer."

CONQLUSION AS TO QUESTION BQNE".

It is the opinion of this office that a jJustice
efurt is a court of limited jJurisdictio: amnd that its
powers are even limited within its Jurisdiction. ©Such
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was the holdi in the Thompson case, supra. A just-
ice of the peece has no power beyond the constitution
and statutes, end 1s limited in power to act only withe
in the constitution and statutes.

Althpugh e justice of the peace is a consti-
tutional officer of a constitutional court, his juris-
diction in criminal cases is yet limited to that con-
stitut ional provision which limits the presecution for
misdemeanors in smny court, to persons charged by in-
dictment or Information. (%e take it that your case
in question "one" is but a misdemeanmor for you speak of
punishment by fine snd jall sentences. We do not want
this opinion construed that a justice cannot hear a
complaint for a felony upon the affidavit of a complain-
ing witness without an information filed before him and
certify sald cese upon proper findinge The power of a
Justice of the peace at a preliminary hearing for felony
and e trial for misdemesnor are altogether different.)

The Jurisdietion of a justice of the peace is
constitutional and statutory, snd except for these acts
which are expressly allowed or necessarily implied from
the Constitution and Statutes, he has no other authority
upon which to Jjustify his acts, and any act beyond his
authority to aet is illegal and void. '

Following in the wake of the constitutional
limitations, misdemeanors may be prosecuted before a
justice of the peace in a trial for that purpose, for
the Legislature has mo provided, but before proceeding
to trial it is our opinion that the constitutional and
statutory Jjurisdiction of the justice of the peace must
necessarily depend on an information being duly filed
before him by the proper officer. The Constitution and
Statutes above set out are unegquivoeal. Without said
informetion he has no jurisdiction to proceed to legally
try or to legally commit to jaile Since he cannot legally
try he cannot Jlegally fine without an information being
previously filede

‘*-l * % RS
As to your secpnd question:

The Missouri Constitution, Article II, Section
24, provides:
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"Thet all persons shall be bailable
by sufficient sureties, except for
capital offenses, when the proof is
evident or the presumption great."

The)lissouri Constitution, Article II, Section
26, provides:

|
"That excessive bail shall not be
required, nor excessive fines ime
posdd, mor cruel and unusual pun-
1s t inflicted."

the right to sppearance bonds for those charged with

Thus we see that the Constitution guarantees
a crime, and ahese Sectlons apply to justice courts.

Aftear conviction in a justice court the writtem
form for appearance bond for a defemdant who appeals to
the circult court is set out in Section 2501 R. S. MNoe
1929, whieh provides:

"If the eppcsl be taken by the de=
fe t, the recognizance may be in
the following fSorm:

''Ye, H. I., as principal, and
4. F., as surety, acknowlsdge
1§rsalves indebted to G. He in
the sum of#* -dollars, upon
this condition: That, whereas,
» I. has anpealed from the
dgment of J. K., & jJustice
the pesce of county,
i=sourl, in an action of for=-
cible entry and detainer (or
nlawful detainer, as the case
y be), between the said G.
complainant, and the said
« I., defendant: Now, if the
spid H. I. shall prosecute his
appeal with &Bfect and wilithout
delay, neither commit nor sufe
fler to be committed any waste
damage on the premises where-
of restitution 1is adjudged, and
all rents and profits, dame
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ges and costs thet may be ad-
udged against him, and shall
otherwise abide the jJjudgment

f the ecircuit ccurt in said
gauae, then this recognizance
hall be void. Given under
gur hands this day of

19 . Ho I.

Attest: J. K. justice of
the peace. Ee FPo ' "

Thus we see that the recognizance bond after
conviction, in a justice court, must be in writing in
order to comply with the Statute, and must be 2 surety
bond to comply with the Statute. Your second question
deals primarily with the essentials of a recognizance
bail bond, after arrest yet before conviction, in a
Justice court.

Seciion 3401 He S. ¥o. 1929, provides:

"The¢ following magistrates shall
havé power and jurisdiction to

csuse to be kept all laws made for
the preservation of the publie
peace, to 1ssue process for the ap-
prehension of persons charged with
eriminal offenses, and hold them to
beil; reguire persons to give se-
curity to keep the peace, snd to ex=
ecute the powers and duties herein
conferred in relat ion thereto: The
Judges of the supreme court through-
out the state; judges of the courts
of record within thelr respective
Jurisdictions; judges of the county
courts and justices of the peace
wit#in their respective counties;
the mayors and police judges of in-
corporated cities and towns within
the limits of their regg:ctive cor-
porations: Provided, that noth
herein contained 55211 be so eo::s
strued am to authorize the mayors
and | police judges of incorporated
citles and towns to exercise jJurisdic-
tion in prosecutions under the laws of
this state, other than those insti-
tuted under this article for surety
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to keep the peace."

Seetion 3495 R. S. loe. 1929, provides:

"Whenver any person shall be committed
to il on a warrant of commitment

by maglstrate for a ballable
offense, the recognizance, with pro-
per security, may be teken by the
court or jJudge of the court having
eriminal jurisdietion, and in case

of the absence of the judge of sueh
court having criminal Jurisdiection
from the county, such recognizance
mey be ték en by any judge or justice
of the county court, or any judge of
a court of record.

Section 3573 R. S. Mo., 1929, provides:

"Whem the defendant 1s 1n custody
or under arrest for a ballable of=-
fense, the court in which the in-
dictment or infarmation is pending
may him to baill and take his

bond or recognizance, or, if the

court is not in session, the clerk
of the court may fix the amount of
such bail and take his bond or re-

cognTl zance."

Section 3574 R. S. Mo. 1929, provides:

"If the defendant 1s not arrested
or in custody during the term at

der fixing the amoumt of bail
een made, the sheriff may pre-

ourt, and such judge may there-
upon indorse the amount of bail re-
quired; or 1if the gudge is not in
the pounty, the clerk may fix the
amount of bail."
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far we have seen that the amount of

the r ecognizance bond is pretty much in the sound
discretion of {the justice of t he peace before whom
the case 12 pendinge

Sect

ion 3425 R. 5. Mo. 1929, provides:

"Upon good cause shown the justice

may
to

shal
inta
sec
ap

tim
then
agai
not |

Sect

pospene the trial of s cause
day'certain; in which case he

1 require the defendsnt to enter
a recognizance with sufficient
rity, econditioned that he wiil
ar before the justice at the
and place appointed then snd

e to answer the charge alleged

nst him in the iInformation and
th depart without leave."

lon 3428 K. S. Mo. 1929, provided:

"When 2 continuance is granted, the
recaognizance required of the defend-
ant may be in the following form:

’

Ve, A. B. as principal, and

H. F. and G. H., as sarsties
dcknowledge outselves to owe
and be indebted to the state
of Missouri, in the sum of

dollars, to be void

Epon this eondition: That sald
A. E. shall personally appear
before 0. Ko, & jJustice of the
peace within and for the county

af and state of
Missourl, at his office, on hhe

day of 19 at

i o'clock _ N., then and

ere to answer to an inform-
tion for (here state

e offense), and not to depart

without leave; otherwise to

in in force.
iitness our hands and seals,
is day of _____, A. D.

o A. B. » ('Qﬂ.l}
E. F., (sesl)
Ge He, (meal)

"faken snd acknowledged before
me this day of »19__

0. K. justice of the peace.' "




Hon. G. K. Breldenstein =1ll= March 19, 1935.

must take a surety bond, from those arrested on a
warrant from his court who ask for a continuance,
with sufficient sureties for his appearance, and that
said bond is top be in writinge. '

Thu:{we see that the juatice of the peace

Sectlon 3468 R. S. Mo. 1929, provides:

"If the offense charged is a bail=-
able one, the megistrate vho issued
the warrant shall, at the request
of the person arrested, take from
him recognizence in saech sum as
may seem to be sufficient and pro-
per, with sufficient sureties for
his appearance at the next term of
the court having jurisdiction of
the offense."

Section 3511 R. S. ¥o. 1929, provides:

"Upon the filing of the information,
a warrant shall issue for the ap=-
prehension of the person charged
with the offense, unless he be in
custody or voluntarily surrender
himself in custody of the court; and
if suchwarrant be issued in term, 1t
shall be made returnable forthwith
but if isswed in vacation, it shal
be made returnable at the next term
thereafter; and if defendent be ar-
rested during the temm he shall be
brought into court, but if he be
arrgsted in vacation of the ecourt,
the of ficer making the arrest shall
admit him to bail in a recognizance
in any sum not less than one hundred
dolk rs nor more than five hundred
dollars, with good and sufficient
surgties, to be approved by such of-
ficer, conditioned for the personal
appearance of the d efeniant in the
court in which the ease is pending
on the first day of the next term
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re d with the warrant and filed
in the eourt; and In defauk of the
prisoner to give suchr ecognizance,
11 be committed to the jail
e county by the officer until
the next term of court, or until he
gives such recognizance, and if de-
fault be made In such recognizance,
thn same shall be adjudged forfeited,
hall b ¢ proceeied on tlothr
reodbnilmu in eriminel cases."

thereof, and not depart without
le.%.' which r ecognizance shall be

tnis la st section the Supreme Court has inter-
preted to apply only to misdemeanor cases when in State
v. Schmidt, 200 t. W. 1071, 1. ce. 1071, the Court said:

"¥hile section 5064, R. S. 1909, al-
the officer in certain cases
to take ball, it is hol.d to apoly

only teo middemeenors.” e

CONCLUSION AS TO QUESTION "TWO".

It ip the opinion of this office that although
it be the constitutional cuty of a justice of the peace
totake recognipance bail in certain cases, yet within his
limited constitutional and s tatutory powers there is no
provision made for the taking of a cash recognizance
ball, as suggepted in your gquery. The taking of a cash
recognizance bplil is beyond his jurisdiction amd illegal
and voide.
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A2 to your thipd question:
Sectlion 3434 R. 8. Mo. 1929, provides:

"If the defendant shall pl ad guilty
or confess the charge, the justice

shell assess the punishment and enter
up t proper Judgment, and in order
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thereto he may hear evidence touche
ing the nature of the case, or othe
erwise ascertain the facts thereof;
but in no case shwll he accept the
plea of the defendent and assess
his| punishment without giving the
ingured perty notice and an oppor-
tunity to be heard. The entry fol-
lowing the plea of guilty, assess~
ing the punishment, may be as fol-
lows:

YAind I do, for said of fense,
pssess his punishment at a
ine of dollars (and
risonment in the county
Jail for days). It
8 therefore adjudged by me
hat the state of Missouri
0 recover from the defendant,
or the benefit of the school
fund of _____ county, the said
gum of dollars, the fine
B0 assessed, together with the
osts of t his prosecution,
taxed at dollars and
cents, and that said de-
fmﬁutjbolln?'hg:od in the
gounty jail of =a
ecounty, for the period of
| days, and until seid
ne and costs are 'paid, or
e be discharged according
© lawe

Section 12179, R. 8. ko. 1929, provides:

"1t shall be the duty of esch juste
ice| of the peace, at each term of
the; county cowt, whem not other-
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wise provided by law, to make out
a 1list of all fines by him imposed,
to the use of the county, stating
thenein the name of the officer who
has or ought to have coilected the
samg, which he shell certify and
deliver to the clerk of the county
n.it, who shall charge the same ac-
cor ingly."

Section 12215 R. S. Mo. 1929, provides:

"It |shall be the duty of every Jjust-
ice of the peace of such county
within ten days affer any judgment
has been rendered in his court
against any person for a fine or
forfeiture to report to the auditor
the lname of the party against whom
such judgment was rendered, the
emount of the Judgnent, and on

what account rendered"

We do not believe the above section on re-
porting to county auditor applies in your county, but
1s anplicable |to larger counties.

Sectlion 3441 K. S. Ho. 1929, provides:

"When any person shall be unable

to pay any fine and costs assessed
against him, the justice shall have
power, at the request of the de-
fendant, to commute such fine and
costs to imprisonment in the county
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Jail for any period of time not
excepding one day's imprisonment for
every two dollars of seid fine end
costs, nor less than one day's ime

prh?—ut for every ten dollars of
such fine and costs."

Sect

jon 8442, K. S. Mo. 1929, provides:

"The order commuting a fine and costs

to 1

[
r

risonment mey be as follows:

t, who is unsble to pay the

%t the request of the defende
ne and coste of dole

lsrs assessed against him in
this cause, I do hereby come

t
|

te the same to imprison-
t “121" ;mty ail f“].:t
per o ays.

¢ therefore ordered thet the

said defendent shall in lieu

In t
l. c. B882; 118

& Judgment eant

sald fine and costs be ime
isoned in the county Jail

county for the space
dl,l.' o

Mo. 188, the Supreme Court has seid of

e case of State v. Griffie, 23 S. W. 878,
red in Justice court docket:

"The justice hed no right to change

his
and

gment after it was writtem,
fter the lapse of the time

within which it was his duty te
enter it upon his docket. Hevised
Statutes, 1889, sec. 4354.

"These unauthorized changes, however,
wouid not render vold what he had

la
nor

J

ly done at the proper time,
14 his fallure to date the
and =ign it render it void."
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CONCLUSION AS TO QUESTION “THREE".

It is the opinion of *his office that a
justice of the pesce, on a nlea: of guilty to a mis-
demeanor, must render judgment as the Legislature has
provided amnd & no jurisdiction or authority to re-
mit all of ¢ minimum fines assessed. Hls power to
commite  1s statutory and commutationmust be limited
to the provisions of the above set out commutsat ion
statute in manner, form of court order, and in sub-
stance of samé. In no instance can it be for le ss
than ome dey's imprisonment for every §10.00 of sald
fine and costs. Once a justice renders final judgment,
sald judgment has the force of eny other final judgment,
on convietions It 1s final as far as he 18 concerned,
sub jeet only tor eprieve or pardon of the proper author-
ities. According to the Griffie case, commtation would
not be allowalle by a Justice unless made in a reason-
able time and before enm of final judgment on the

docket. . /

| HE 3% 3*F ¥ ¥ & ¥ ¥ & B

As to your fourth question:
|
Seetion 648 Re. S. NMo. 1929, provides:

person's body shall be impris-
oneé or rettrainad unless by suthor-
ity of law."

Sn#ion 5440 K. S. Mo. 19292, provides:
"Wh|never the defendant shall be teied
found guilty, either by the just-
Qr a jury, or shall enter a plea
ilty, and a fine shall be as-

ed, the Justice shall enter judg-
against the defendamt for such

» and 1f the punishment shall be
sonment in the county jJjail, or

1l be both a fine and imprison-

s the Justice shall enter Judg-
according to the finding of the
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to the county Jail for the time des-
ignated in the Judgment, and the
defendant shall b e ad judged to pay
theatoata, and may be committed to
the Eounty jell until the judgment
for toth fine and costs shall be
paidE or until he shall be discharged

therefrom under the provisions of
) the next succeeding section.®

Section 3448 Re. 5. Mo. 1020, as samended by
Lews of Missowurl, 1931, page 202, provides:
"Any person convicted before a
justice of the peace for any mis-
demepnor under the provisions of
this article may appeal to the
cirePit or other court having Juris-
diction in criminal cases, 1if he
shalt, immediately after judgment
is rendered, file an affidavit
stating that he is aggrieved by
the yverdict and judgment in the
case, and that he does not mske
his sppeal for vexation or delay,
and shall also enter into a recogsi-
zance in such sum as the justice
shalll d eam proper, with good and
safﬁgeient sureties to be approved
by him, condititioned that the de-
fenipnt shall apoear at the next
term and from day to day snd term
to term thereafter, of the said cir-
cu1t|court, and prosecute his anpeal
with due diligenece to & decision,
and pbey every order, sentence and
judgment, which shall be made in
the premises and not depert the
éourt without le eve: Provided, that
the stice of the peace taking such
recognizance for an appeal shall not
coneider the judgment of the justice
end epoasts accrued therein in fixing
the pmount of such recognizance, but
shall only require the recognizance
tobe sufficient to secure his at-
tendpnce at the next term of the cire-
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operpte e2 2 stay of execution there-
on, until trisl of the casze anew has
been had in the circuilt court: Pro-
vided further, that failure to give
the pecognizance shall not prevent
the pppeal, but the appellent shall
rema in custody or be committed to
Jjail until recognizence be given or
the Lopeal determined. In casé the
defeniant shell, after he has been

tted, give a bond conditioned
as herein required, the same shall be
approved by the sheriff, and when so
aporoved, defeniant shall lbe released
by the sheriff or marshall from cus-
tody."”

eui:tcourt, end such appeal shall

Section 3468 K. S. Mo., 1929, provides:

®"Any justice of the peace, clerk,
county treasurer, sheriff, coroner,
or constable, who shall willfully
neglect or refuse to perform any

dutyl enjoined on him by this article,
shalll be deemed guilty of a misde-
meanor in office, snd shall, moreover,
pey the sum of fifty dollare; and any
person who shall, when summoned to
aid in arresting or securing an of-
fanclor, refuse to give meh asslistance,
ghall pey five dollars."

Section 3476 R. S. Mo. 1929, provides:

"When such person fails to recognisze,
he may be committed to prison by an
order under the hand of the magistrate,
stating concisely that he is committed
for farther examination on a future
day, to be mamed in the order, and on
the day sppointed he msy be brought
before the magistrate, by his verbal
order to the officer who made the com=-
mitment, or by his ordor in writing

to different person."
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Seetj:lon 3487 “¢ S. Moe 1920, provides:

ot (tho of fense be not bailable, or
suffiicient bail te not offered, the
prisoner s hall be committed to the

Jalil of the county in which the same

is be tired, there to remsl n une
til bte dlacharged by due course of

1&'0}'
;oet'rim 3716 n. S. ¥o, 1929, provides:

"Whenever a sentence of imprisonment
in a county Jail shall be pronounced
upon any person convicted of amny of-
fense, the clerk of the court shall,
as sjoon as may be, make out and de~
liver to the sheriff of the county
a transceript of the entry of such
conviiction, and of the sentence there-
upon, duly certified by such clerk,
which shall be sufficient athority
to such sheriff to execute such sen-
tence, and he shall execute the same
accordingly."”

SeotFm 3921 R. 8. Mo. 1929. provid.lt

"If pny sheriff or other officer shall
willfully or corruptly fail or refuse
to execute any lawful process whieh
by law it 1s his duty to execute, re-
quiring the s prehension or confine-
ment| of any person charged with a
criminal offense, whereyy such person
shal l escape, the officer so offending
shall b e punished in the same manmner
as persons convicted of siding or
aasi:t.ing such escape.”

Section 4459 R. S. Mo. 1929, provides;

"Whenever any offender is declared by
law punishable upon conviction by ime-
prisonmment in the penitentiesry, or by
imprisonment in a county jail, or by
fine, or by both such fine and impris-
onment, end no 1limit is fixed by law
to the duration of imprisonment in
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ce, be sentenced to a long-
erm of imprisonment in the
¥y Jail than twelve months,
nor sha the fine in any such
exceed one thousand dollars.”

CONCLUSION AS TO QUESTION "FOUR".

Thisg office is of the opinion that where
the form snd substance of a commitment from a justice
court, in the ds of a sheriff and jallor, is suf-
ficient in form and substance, then the imprisonment
of the person mentioned in the commitment, rendered
within the Juriisdiction of seid court, is by suthority
of law, and the sheriff or jailor must execute it as
it reads.

0f course there 1s a duty on the part of a
sheriff or jallor to release where a prisoner has
been committed without authority of law in which case,
commitment or no commitment,he needs no order from the
Judge who passed sentence.

Where the commitment was issued after final
Judgment, the Statutes allow a stay of execution upon
taking an app and giving a recognizance bond to
the sheriff, in which case the sheriff does not need an
order from the justice of the peace, so long as he fol-
lows the Statute in such cases. '

It ﬁ true that a justice of the peace, under
certain cir tances outlined in the Statutes, may
change the terms of gecgommktment and order the sheriff
or jailor to release the prisoner, but the general rule
i1s that after final judgment and commitmemt the jJustice
of the peace has no more jurisdiction to order a prison-
er released from the sheriff and jailor than the sheriff
has to release a prisoner contrary to the terms of the
commitment. l
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Where a sheriff or jJailor relecases a prisoner

in his charge,

without suthority of law, he throws him-

self eriminally lisble and subject to ouster.

I
1
|
|
|

Respectfully submitted

| VM. (RR SAWYERS
‘ Assistant Attorney General

APPROVED: i

WOS:H




