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;;oar i.fr . r roi t : 

This i s t o ckno~loego rocoipt of your letter of 
January 22 , 1935, r. t h request for nn opinion ; ~h!ch 
le t ter is as f ollow 

" Our co ty collector ol oct, Lloyd R. 
~ahnd, as br our;ht up the question 
of liab lit y f or loss of funds 
collect d b y the county col lector due 
t o bank faU uro vhen tho depository 
used b y the collector bas boon do31gnat­
od b y t e county court and he hao been 
ordored to depos it nll collections 1n 
this de ository daily in keeping with 
Section 9885, Laws of U1ssour1 1933 • 

.3oction 9885, Laws of U1soour1 1933 , 
provide t hat t h e county col lector 
shall d posit dnily ' --all colloctione 
of mono in such depoa1tor1es aa may 
have bo n seloctoo by such count y court 
~urouan to the provis ions of ~ootion 
12184, .ev1aed ~tatutos of !.Uosouri 
1929--- • The county collector has no 
alterna iva but to deposit the collec­
tions a directed, and ho is givon no 
author! y to donnnd or take soc uri t y 
fro~ th so dopoaitor1oa , tho presunp­
t ion bo ng tha.t t he s ecurity furn13hed 
by thea dopos1tor1os t o the county 
court f r the ' count y troasurcr ' s f tmda ' 
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,.shall a no covor the eolloctor•s fUnds . 
This be ng ao, io it your opinion that 
the co ty eolleeto~ would bo rcliovoc 
o~ resp ns1b111ty for loss of ouch funds 
due to ho f'alluro of any ~..osi~ated 
deposit rJ? Tho county t reanurer 1a 
relieve of such liabllity by Section 
12190• ev1sod ~tatutos of f11nsour1 f or 
1929 • d it is our presumption that 
thi.s ro i e1' l'IOul d extond to tho eounty 
eollcc r sineo he ~t deposit his 
tundo i banlts cloe1gnatod b7 the county 
court d not bonks or his own oeloction. 

oatly appreciate your giving 
opinion on this point . Io the 
ollectar relieved or liability 1n 
manner as the county treasurer 
tho col.Ulty court requires the 

county olloot or to deposit all colloetions 
in bnnk de31gnatod and selected as pro­
vided i ,....eotlon 12104, ~cvioed .3tntutos 
of Miss uri 1929 . 

It is te obvious that tho intention of 
tho f'r ers ot th1o new l eg1!llntion -w~s 
to prov de a place of ao.fokoep1ne !'or tho 
collect r's funds and also provide oecur1t y. 
and 1t s reasonable t o oupvoso it wa~ 
their 1 tontion thnt tho collector be re­
lieveJ r poroonal rosponsib111t7 for th~ 
lo3s o f f'unds duo to bank failure, o.a the 
lnw giv ~ no altornativo but to deposit 
his col actions as directed nnd it gives 
him no u thority to roquiro security. 
YOUl" op· n1on on this point rill b o groo.tly 
appreei ted. " 

The opinion vhioh you r equest is whothor or not a 
county col lector, 1 counties havins a population or less t han 
75,000, 1~ rolioved of responsibi~ity f or loso of ~ds due 
to the f'nilure of n depository dosignatod by tho ccnmty court 
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i n such eo,mtioo un r Section 0385, R • . ; . "o . 1929, o.o 
uoandod by La o of ~ anourl , 1933, o.t pagos 464- 465. 

~1o aro sott1 
amended, for tho roan 

hh1ch must be cono 
soetion reads ~a ~ol 

~ f orth 1n full the o.bovo section, as 
n that this ia tho particular section 
od to tmowcr your question . ..,aid 

" .... ory co lector of the r ovcnuo in tho 
vnrious ountios in th1a stat o, ond 
tho eo~l etor of the roven'..le in tho 
city of ,t . Louie, before anto~ing 
upon tho dutios ot his o.tfico , shall 
g1 ve bon o.nd eecur1 t y to tho s to.te, 
to the s t1sfnct1on of tho oottnty 
courts , d, in tho eity of ,t . Louie , 
to t bo s t1sfo.ct1on of tho cnyor ot 
onid cit , 1n a su::1 equal to tho 
largest oto.l collections cado during 
any one onth or the year preceding 
his eloc ion or ap»oin ont, pluo ton 
por cont o.t oaid ~unt: Provided. 
however , that no collector shall be 
reqUired to c;1 vo bond in excess of the 
sum or s von hundro .. !'ifty thousand 
dollars, conditioned that he will fni t h -
tully punctually eolloct and pay 
over all state, county and othor revenue 
for tho ur years next ensuing tho 
f irst da or Hareh, thoroa.ftor I and t hat 
ho will n all thin-a faithfully perf'orm 
all tho ut1os o~ tho office o~ collector 
accordin to law. The of1'1c1o.l bond re­
quired b this section shall. bo signed 
by at lo ~t fivo solvent ourctios. Pro­
vided~ t t 1n nll counties which no~ 
have or ch ~Y horoarter have a popu­
lation o leas than 75, 000 1nhab1tant3, 
aecordin t o the last preceding federal 
dooonnial census, the county court in 
such eo ion 2!1tty require tho county 
eollector thoroor to de~osit daily all 
eollect1o s or ~noy in such do~os1tory 
or depos1 ories ao may have been ~elected 
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"by such count; court pursuant to the 
prov1s1 ns o£ ~ection 12134, Revised 
Statuto of r.:is3our1 !'or UJ29, to tho 
credit f a £und to be kno~ a3 
' ~ocnty Co~ootor's Fund;' provided 
further that when such depooita -ere 
so roqu e d to bo ~do, such county 
cot:rts y also require that the bond 
of tho ounty col lector 1n euch 
countio sh.al.l be in a sw:1 equal to the 
large:st col loctlon::s mado during any 
ealon eek or tho year ~d1atoly 
procodi his oloetion or QPi}oint::1ent1 
pluo te per eont of said amount;" 
nrovido .furthert that no such county 
co oct r shall e required to make 
daily d posi t:s for ouch days when hi a 
collect ns do not t otal at loaot t ho 
BUI:l of no :..un :rod n:>l lara ( 1100 . 0 -.- ); 
ruid oro dod turthor tho collootor 
ahol n t chock on Gueh ' Cou.1.ty Collectors' 
7und ' o cept f or the purpo3e of ~ng 
the r.on hly dist ribution of taxo.s and 
license eolleete~ r or dis tribution as 
prov1do b y law or r or bo.lancing o.ecounts 
among i'ferent dopositorieo ." 

'l'bc now v OC ion 9835 . o.s ~ended by Lav3 of 1933 , is 
the :same as old ..jcc i ::>n 9385 dom1 to the word "P-"'Jvido~n 
1n eho seventeenth 1no thoroor, o::cept the word "two" ot 
the old sectlon in he twelf th l~o to ch~d to "onen in 
the nott section nnd t he year 1909 1n ~~e twenty-f irst line 
of tho old Gectlon s l eft out of tbo new section entirely, 
bot h o;t' which ninor changes as to tho queation 1nvol vod aro 
iz:oatcrinl . 

That portio or the section beginning with the word 
"provided" 1n tho a vcntoonth 11nc to the end of tho soctlon, 
was ndded by the ~ slature of 1953 . This ~endmcnt app11es 
to An 1tcv County f o th& ron~on that it 13 a county having a 
populn ion or losa han 75,000 inhabitants according to the 
last preceding t'ede al decennial oonDu!l . i'his mendc.ent makes 
1 t optional th th county court • b7 using the ter:1 "E!l:. 
ro'lu1re the county oll&ctor the-reof to deposit do.1ly QII 
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collections of mono in ~ch depo31tory or depositories as 
may have been sol.oc ed by such co1.mty court pursuant to tJ.to 
prov1a1ons or 3eet 1 !l 12104, ll.cv1sed 5tntutes of !.ssouri, 
1929, to the cre'1t o~ a ~und to be known as ' County Collectors ' 
Fund'", o.nd the sta o further provides, 11 thnt when sueh 
~opon1ts ar o so roq re t o ~e ~do, such county courts oay 
also require that t bond of tho county collector 1n such 
count1oo shall be i a sum equo..l t o the lor est collect ions 
o.ado during any co. ndar -r:ook of tho week il:::lod1ately precediD.§ 
h1a election or app intment , plua ton por cent of said o:oount . 

f O o.s Ttoo .. o • y-nlr lotter that t ho county court of 
Andron County h~s o~ercisod 1tn discreti onary p~ers as given 
1 t by J ectio- 9 lOS, ns e...":..nded, and bas required tho county 
collector thereof deposit daily all collections of money 
in 3Ueh depository r depositories as may hAvo beon selected 
by auQh count! cour pursuant to t ho p~via1ons or Section 
12184, R . ~ . 929 , o the ere 1t o£ a fund to be known as 
"County Collectors' " , and 1 f' so the county collector 
haa no <11scretlon 1 , he I:D.t t or and l:IU8t depoa1 t the coneys 
rece ived by hto in ho county depository or dopoo1tor1os 1n 
acc~rdanee ~~h tho orovis1ons of this soet1on. 

Prior to t 
was not require to 
dosignntod deposito 
Bo.nk of Smi t!lvillo, 

a on~ont o~ 1933, t ho county collector 
deposit t"undo in hio pooseas1on in any 
y , as wo.s stated 1n the co.se ot Doo.l v . 
52 s . w. (2d) 201 , 1 . c . 2 )4: 

" 'lbo l aw does not appoo.r t o r oquiro the 
collce to dopos1t ~ds in hi pos~os-
sion or to which he io entitled 1n any 
c,eslr;no. od depositary. l~o provision of 
tho.t ch actor has been callod to our 
o.ttcnt1 • \rtlelo 9, chapter 85, R. ·• 
1929 (so tion 12184 ot soq. ( !~o . Jt . Ann . 
J ec . 121 z ct soC~ . )) , deals uith the 
subject f county depositaries , nnd sec ­
tion 121 6 , ~ . J • 1929 ( . o . ~t . ~. ~oe . 
12186) , rovideo for spoc1f1od deposi­
t aries o all public funds coning into 
tho hand of t h o county troasuror or into 
tho hand o!' tho ex of f icio col2octor 
1n count os undor township ort .. aniznt1on. 
Thoro 1o no ouch provision appl i cable t o 
a eo'lm.ty collector . It npponr:J th:lt he 
is ~rso ally invested with tho care tmd 

• 
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"custody of funds in hio hands until 
such t as he is roquirod to deliver 
tho1:1 to the county troasurer ~ and be 
is requ od to give a bond to th~ state. 
sat1sf a tory to the county court, c ·n­
d1t1one that ho will f a1tbfu2ly collect 
and pay over the county and stato rovonue 
and per rn the duUeo of his office 
accord1 to law. Section 9805 A R. 3 . 
1929 (U • st. Ann. Soc. 9885) . 

I n onn er 
the rule i n thia st 
public monoy 1o to 
t:IUSt b e) performed at 
public officor is 
law~ly reco1vod. 
long 1$-ne of cases 1 

University C 
City of Faye 

age; City S 
( 2d) 22,· 

Glazo v • .Jh 

your question, \'IO are not umdndt'ul of 
t e that a public of f icer intrusted \d tb 
ep such .f'unds safely, and that duty 
the peril or such off icer, and that a 
1nsu.N)r of publlc funds 1fh1ch ho has 

a rule of law i s sustainsd by a 
Uiseouri. 

t y v. Scholl, 275 ~o . 667, 205 s . 3 . 631; 
te v. Silvoy, 290 3. 17 . 1019, 1 . e . 1021; 
ecial Road District v . ~ohnson, 20 3. 
1. c . 24; 
rd, 54 s . i • • (2d) 726, 1 . c . 720 . 

fuoro a dopo 1 t ory ho.s been d\tl.y designated by the 
propor orr 1c1als in ccordaneo with a statuto giving that 
power to tho county ourt or other fiscal agent of any polit ­
ical. subdivision, th rule i o otborwiae, and the public of.f'icer 
is not an insurer of public fundo deposited in a depository 
or depositories i n t c event of the failure of such deaignatod 
depository. In supp t of this rulo of law wo ci te tho 
f ol lowing author1t1o 

In 29 Cyc . l 39, it is s tated as follows: 

11 Any viol. tion of law, ns tho dopo:>it ot 
public de in the officer's personal 
aeco.mt, u!ll ~o tho oi'f icor liable. 
But i f ~ e law hns donignnted banks as 
de osito 1ea ~ ~ubllc oonoys, the --
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"deposit of an off icer of public noney 
Ln aueh a depon1tory reliovcs hin fron 
all 11 i11 · " ---

And, also , n 46 c . J . 1040, Section 515, tho rule 
i s atnt od as f ollov : 

29 · ed ~ 

"Tho gan r nl rule th3t a public offi cor i s 
on i n s or of pub l ic f'und.s i n his cWltod;y 
h ne bee applied also whore a ~oss ia 
occaaio e d by tho fail ure of a publ ic 
dopooit y, but it the law ¥! desie;no.tod 
1')Ublic enoai'tOruat'Or""PUb C monozo,._ 
tho dop s t y an o~rieor ot publle 
moneys 1th such a depository rol~oves 
him f'r !!1. l i abU1ty. 0 

" In Stop 
15: Ky . 
tbnt: 
' • .hon ~ 
to"17 1s 
h ond::s 
keep 1t 
b y it, 

ons v . Fidelity and Deposit Compnny, 
ted approvingly tbo ~o1~ow1ng: 

• 

ns v . City of Ludlow ot al. 
29 , 169 s . ~ . 473, it 1s heid 

~ the selection of tho dopoai­
aken out ot his ( treasure-r• s) 
he is directe d by t he city to 

fUnds i n an institution neloctod 
city ond not the t .. easurer 

ospons1bil1ty f or the intoGr1t7 
ncy o~ t ho 1nnt1tut1on so 
ff 

In Ci t y of 
178, it is said: 

v. Dickey, 150 r. . Y. 3 . 175, 1 . c . 

settled law of tbie stat o that 
official assumes all r isk of 
is ebD.rged with tho dut y tc act 
for tho ttUlds 1.n his custody. 
t v . Uorrill , 45 11. E. 375 • 

A. 678 . 3ut 1n that cnso the 
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"court s 
underst 
absolut 
neither 
y or t he 
ooneys 
thooe 
desif.').o. 
o.r t he 
exclus i 
l'i.llon 
page 76 
County, 
tates, 

t hat they do not wish to be 
d a a establishing a rule o.s 
11ab11ity 1n either event . 
he . r oquir emont or thia bond 

general rule would oxtend to 
eel ve d b y tho official lhile 
ys wor e hol d b y a depository 

d by e.not;her body or of f icer 
ty in accord with law and 
of any powor cast upon hiD. 
~un1oipal Corporation, 5th F.d., 

, c1t1ng Per loy v . Uu.Dlcogon 
2 Uieh. 131; :Iobbs v. United 
7 Ct . of Clatcn 189. 0 

l!ochon, 0 1'\ n 
says tho following: 

Off icers" , pago 610, 3oct10'1 912, 

In 
( 2d) 84, 

"It i~ m e t ho duty of tho officer, 
either b y the tcrco ot tho statute 
prese~ib his dutica, tho perf ormance 
of Whi ch the bond, in r enernl t ermn. 
is g1 v to socuro or by t h e very len- . 
{;UagO or tho oond i tse1t, to s o..foly keep 
t ho publ e ~oneys vhieh co::le into his 
hnnda nn to pay tho:m ovor according to 
law. In A tow 1n.s tanooa it 1.8 further 
provide d that tney Shall be dopooited 
1n eort n monnor or shall be kept 1n 
certain ~acoa or other r eceptacles 
provide d by tho public; 1n t.:'hich oo.soa 
the otf i or who compllos ldth tho re­
quiromon s i :J relie ve d !'ron liability. "· 

t Jordon v . DQker ot al., 66 s . w. (Ky . ) 
said t he follo~ing: 

"In t ho v ophens oas o , supr a , 159 Ky. 729 , 
169 ..) • .1 473 , 4 75 , i n di :lcusoing the 
quostion a s t o tho et oct of t ho soloot1on 
~~d de s! t1on or the dopository by tno 
t axing a thority, upon tbo llnbllity of 
tho col 1 ctine o £ r icor , wo said: 
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n t ·1hon, wever, tl)o sol etion of" the 
dopoa1 t ~Y is tai(on out or his ( o t .f1cia.l 
custod1 t c) hands and ho is diroeted 
b · tho 1 try t o keep 1 ts fUnds in an 
tnstitu ion s el ected b~ it, tho city, 
nnd not tho treasurer , assumes rospona1-
bil 1ty or t he into~ity and solvency 
of the nnt1tnt1ons so o~loeted . Co=~on­
we al th • G odohlU'J, 92 1: y . 435, 17 -: . . • 
737 ( 13 ' y . La Rep . 572) . ' " 

In Ediiard s tal. v . L''£n!l County, 50 s . ~'i . ( •~ yj ( 2d) 
g3 , 1 . c . 05, is at ted t ho foll~ine: 

" A count treast~or i s a ~nistorial 
off ic er or ~~ont with his po~ero L~d 
duties nutoly delineate~ in section 
931 or he .3ta.tutoa . If an o.,..fic~al 
act or onduct be not preacribod by 
the sta to , it i e subjocc to tho will 
ond ord r of tho f iscal. cour t . »hat­
ever di crction he cay have 1n d1s­
char g1 the duties or otf1oo, it ts 
subordi ate t o the oxerciso or the 
discrot on of that body . ihe-ro it ho.a 
not spo 11:ieally exerelsod its discretion­
ary con ol , t ho treasur<w w1 thin t h o 
scopo o his powe ·s aay usc his cnm juds­
nont, w th accompanying r ospon s1b111ty. 
- o, w1 r espect to koop~ng the tunds of 
tho eo ty, 1n tho aboonco of opoc1f"1c 
ardors e may, ns a noeeaJ~Y corollary 
to his ty as custodian, choose the 
depooit rry. The f iscal court i s tho 
aaster; the trenrruror , the servant . 
,Jbon 1 t speaks au thor1to.t1 vely, he t.tu:Jt 
obey; d, when he docs , he is protect­
ed. J u horlty ~or those statemonts n.nd 
conclus ons · y bo t'ound 1n Ilarr1son v . 
Logan C unty, 129 Ky . 48 , l l.O s . 1. 377, 
33 Ky . a\'J Re p. 465; Cnin v . 3urroutr)ls 
Adding ... nch1no Co., 180 Ky . 567, 20S s . W. 
315 ; >t phens v . C1ty o~ Ludlow, 159 K; . 
729 , 1 6 ... • ./ . 4 75; rul.aak!: County v . 
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"fl icha.rd n , 225 Ky . 558, 9s .· . • ( 2d) 523 . 
Compa.t•o Johnson v . l<X!lin,... , Commisaionfti' , 
~16 Ky . 6 JO, 50 s . .. . 855, 21 lty . Lo.w 
Rep . 4 . Therefore, wbon the f iscal court 
or Log county c 1rec ted ita troo.surcr to 
dDpoait i ts fUnds .in the bank or Rusooll-
v1lle, d he oboyod tho f 1aoal eourt 
assumed rosFons1b1li~· f or the 1ntocrity 
s.n 1 o l • ency or tho institution s.nd 
oxonora od h1.!:l .rroo ~oss of f\m~s 1r 
mU" :ere solely on that account . Co_::::on­
n oa1th • Godsha~, 92 Ky . 435, 17 s . • 
737 , 13 y . Lav rye9 . 572; StophonD v. 
City o f Ludlow~ :supra. Amoll[; f'orci gh 
c aoos tho once ctf oct aro Pore1y v . 
~ounty "" !.."ualcogon , 32 ~!ich, 131, 20 .'u:l . 
Rop . 63 ; City of Jo burGh v • • ickoy, 
16-4 l.pp Div . 791, 150 lT . Y. ~ . 175; 
St Qte v Bob l otor , 83 llinn. 479 , 86 li . 1. 
481; no t County v . Cronin, 79 Neb . 42~1 
112 N. • 561 . ~ eo , also, 46 c. J . 1040; 

on urotynhip, Soc . 166 . " 

'\~so , 1n .:'b. 
Court or Cla~s ~39 , 

a J . Ho bbs v . ·Tnitod St a tes, 17 u. s . 
find the rol lowing: 

sing officer ln oood fait h , 
oa l o --'lgo of tho ouspenaion of 

solvancy and without the 
on o #' gcdn or oth()r pri ve.to 
thdro~ public ~n01s £ro~ thO 

and deposited thoa with tho bank, 
a dosignatod d~os1torz, nnd t ho 
eins o.tnthat t fiie au£hor1zou by 
~ or ~ !!:Onozs throUBh the 
f the ba.'"lk cnnnot bo bput odto 

=~~"* or neenionco of tho of'f'ic~r :-"" 

It is, thoro 
has seloctod a count 
vis1an3 or tbo sto. 
tionnry powor and re 

r o, our opinion that if' the c ounty eou:rt 
depository 1:1 a.ccordancc with tho pro­

o s ond has f'urthor e%orc1sod its <'! s cre­
ed t nc count y eolloetar t o deposit h1o 
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eollee~1ons of mol"'e in accordrulce w1 t.h the a:.:endmont, Lnws 
of 1935, page 464- 4 5 , thtl.t ia, t o the ere at of a .fund to 
be lmo~ as ucounty Collector' ::1 Fund" in the county deposi­
tory, ~n tho.t ovont tho county colloetor would bo relieved 
of 11ab111ty by re on of the f ailure of ouch designated 
doposiitory. 

Very truly yours , 

C OVll· L ti • lmWITT 
Aasiotant At torney- Oanoral 

APPROV~ : 

CRII: EG 


