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COUNTY COLLECTORSS

e

Ilon. Pe Coe Breit
frosecuting Attorne
ndrew Coun
Savarmmah, !issourl

Dear Nr., Drelt:

This 1s to
Jenuery 22, 1935, w
letter 1s as roliow

Qounty Collector relieved of liability in event
®f bank fallure where he has deposited his funds

county depository as required by county coart
der Section 9885, Laws of 1933, pp. 464-465,

]

f

I

February 13, 1935.

cknowlecdge roceipt of your letter of
th request for an opinlon; which
H

ty collector elect, Lloyd R.

s brought up the guestion

lity for loass of funds

d by the county collector due
fallure when the deposi

the collector has been des at-

to deposit all collections in
osltory dally in keeping with
9885, Laws of lissouri 1933,

9885, Laws of !issourl 1933,
thn£ the eounty collector

poslt daily '--all collectlions
in such depositories as nay

n selected by such county court

to the provisions of Section

Revised Statutes of lilssouri

o The county collector has no
ive but to deposit the collec-
directed, and he is given no

¥y to demand or take sccurlity

se cdepositories, the presump-
ng that the security furnished
deposltories to the county

the 'county treasurer's funds!




"shall also cover the collector's funds.
This belng so, 1s it your opinion that
o collector would be relleved
ponsibillity for less of sueh funds
due to the fallure of any deslgnated
pry? The county treasurer is
relievefl of such liability by Section
» Revised Statutes of Mlssouri for

ief would extend to the county
br since he must deposit his
n banks designated by the county
and not banks of his own selectlon,

vided Sectlon 12184, Revised c“tatutes
of Missourl 1929,

It i3 quite obvious that the intention of
the framers of this new legislation was

de a place of safekeeping for the
pr's funds and also provide gecurity,
8 reasonable to suppose it was
their Iintention that the collector be re-
lieved ¢f personal responsibility for the
loass of |funds due to bank failure, as the
law giveshim no alternative but to deposit
his collections as directed and it glves
him no guthority to require security.
Yow opinion on thils point will dbe greatly
apprecigted,"

The opinion which Zuu request 1s whether or not a
county collector, in counties having a population of less than
75, s is relleved|of responsibility for loss of funds due
to the failure of a | depository designated bythe county court
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in sueh counties Section 0885, R. J. Mo. 1929, as
amended by Levs of Missouri, 1933, at pages 464-465,.

We are settipng forth in full the above section, as
amended, for the reaspn that this 1s the particular section
which must be constrped to snswer your question. Said
sectlon reads as follows: )

llector of the revenue in the
pounties in this state, and

glve bond and security to the state,

tisfaction of the county

nd, in the city of >t. Louis,

tisfaction of the mayor of

s In 2 sum equal to the

otal collections made during

ponth of the year preceding

fon or appointment, plus ten

of sald amount: IFrov d

that no collector

to give bond in excess of the

sven hundred fifty thousand

conditioned that he will falth-

punctually collect and pay

state, county and other revenue

. Para next ensuing the

- lareh, thereafter, and that

he will in all s faithfully perform

all the duties of office of collector

according to law. The official bond re-

quired by this section shall be signed
at legst five solvent sureties. FPro-

decennlal census, the county court in
such counties may require the county
collector| thereof to deposit dally all
collections of money in such depository
or deposifories as may have been selected
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"by sueh county court puwrsuant to the
provisipns of Section 12134, Revised
of Hissouwril for 1920, to the

;{“;lefundt;rl':obokn?mnsidd
Colleec s Fund; rovide
that when such deposits are
ed to be made, such county
pay also require that the bond

week of the year lmmediately

g his electlon or appointment,

n per cent of said amount;’

L that no such county

3 e required to make
eposits for such days when his
lons do not total at least the

Pne Hundred Dollars (100400)3
pided the collector

. check on sueh 'County Collectors®
"und' except for the purpose of making
the monthly distribution of taxes and
licenses collected for distribution as
provide{ by law or for balancing accounts
fferent depositories,”

The new Section 9885, as amended by Laws of 1933, 1s
the same as old Section 9885 down to the word "provided"
in the seventeenth line thereof, except the word "two" of
the old sectlon in twelfth line is changed to "one" in
the new section and|the year 1909 in the twenty-rirst line
of the old sectlon 1as left out of the new section entirely,
both of which minor changes as to the guestion Involved are
immaterial,

of the section beginning with the word
teenth line to the end of the section,
was added by the slature of 1933, This amendment applies
to Andprew County fox the reason that 1t is a county having a
population of less than 75,000 inhabitants according to the
last proece f el decennlial census. This amendment makes
it optional with county court, by using the term "
require the county gollector thereof to deposit daily %*
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in such depository or depositories as

ed by such county court pursuant to the
12184, evised Statutes of !i'ssouri,

of a fund to be ¥mown as 'County 6Bollectors'

ute further provides, "that when such

ed to be made, such county courts may

bond of the county collector in such

a sum equal to the lersest collections

dar week of the week immediately pracodin§

intment, plus ten per cent of sald amount.

collections of mone
may have been selec
provisions of Sectl
1929, to the credit
and'“, and the sta
deposits are so req
also require that ©
counties shall be 1
made during anyca
his election or ap

= your letter that the county court of
rcised 1ts Aiseretio powers as given
es amended, and has required the county
deposit dally all collections of money
r depositories as may have been selected
pursuant to the provisions of Section
the cre’it of a fund to be known as
"und", and 1f so the county collector
hes no discretion the metter and rust deposit the mon
received by him in the county depository or depositories
accordance wl*h the |provisions of thls section,

it by Seetion 9785,
collector thereofl
in such depository

bg such count{ cour
12184, R. 2. 1928,
"County Collectors'

Prior to thgq miendment of 1933, the county collector
was not required to deposlt funds in his possession in
designated depositony, as was stated in the case of Deal v,
Benk of Smithville, |52 S. We (2d) 201, l. c. 204:

"The law [does not appear to require the
collector to deposit fund: in his posses-
sion or [to which he 1s entitled in any
designatied depositary. No provision of
that ¢ acter has been called to owr
attention., Artlele 9, chapter 85, R. i,
1929 (sepction 12134 et seq. (Mo. 3t. Amn,.
Sec. 121B4 et seq.)), doals with the
subject pf county depositaries, and sec-
tion 12”36’ Re S, 1929 (HO. St. Anne. Sec.
12186), provides for specified deposi-
taries of all public funds coming into
the handp of the county treasurer or into
the handp of the ex offieclo collector
in countlies under townshlp orgasnization,
There 1s|no such provision applicable to
a county| collector, It appears that he
is personally invested with the care and
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of funds in his hands until

as he 1s required to deliver
them to the county treasurer, and he

ed to give a bond to the state,
satisfagtory to the county court, cn-
ditioned that he will falthfully collect
er the county and state revenue
the duties of his office

to law. Sectlon 9885‘ Re Se

o St. Ann, Sec. 9885).

In answe your question, we are not ummindful of
public money is to
mast be performed a
public officer 1is
lawfully received.
long line of cases 1

ep such funds safely, and that duty
the perll of such officer, and that a
Insurer of public funds which he has
s rule of law 1s sustainsd by a

University C
City of Faye
Sragg City S

(2a) 2,

ty ve QOMJ. 275 HO. 667 2086 5, W, 651;
te ve. Sllvey, 290 3, We 1019. l, co 10213
etal Xoad 2 Dlstriot v, Johmsen, 20 Se W
le Co H

d’ 54 3. We (Ed) 726. 1. c. 728,

itory has been duly designated by the
cordance with a statute giving that

ouwrt or other fisecal agent of any polilit-
rule is otherwise, and the public officer

public funds deposited in a depository
event of the fallure of such designated

t of this rule of law we cite the

proper officials in
power to the county
fical subdivision, t
is not an insurer of
or depositories in
depository. In
following authoritie

In 29 Cyc.

:
1439, 1t 1s stated as follows:
"iny violgtion of law, as the deposit of

publie ds in the officer's personal
10001nt£ will make the officer llable.

But 1f the law has des ed banks as
depositornies for ¢ moneys,
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"deposlit of an officer of public money
in such a depository relieves hiz from

all 1lebility,”

al rule that a public officer is
er of public funds in his custody
applied alsoc whore a loss 1s
d by the rliluro of a pdblic

City of Par

ve Fidelity and Deposit Company,
29 red, (24) 417, ¢

ted approvingly the following:

Ve City of Ludlow et al.

"In Step
29, 169 S, We 473, it 1s held

that:
Yihen # ¢ # the selectlion of the do?oui-
aken out of his (treasurer

he is directed by the cit to
funds in an institutlion selected
clty and not the treasurer
esponsibility for the integrity
and solvency of the institution so

selected,™

In City of HL'burgh Ve Dickey, 150 N. Y, 5. 175, 1. c.
178, it is sald:

"It is settled law of this state that
a publiec offlicilal assumes all risk of
losa 1s charged with ¢ he duty to act

as deb for the funds in his custody.
T111inghprt v. Merrill, 45 N, E. 375,
34 L, Re Ao 678. But in that case the
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understood as establishing a rule as
absolute 1liability in elther event.
Nelither the requirement of this bdbond
nor the general rule would extend to
moneys riecelved by the official while
those ys were held by a depository
designatied by another body or officer
of the city in accord with law and
exclusive of mz power cast upon him,
Pillon Munielpal Corporstion, Sth &Bd.,
page 7 citing Ferley v. luskegon
County, ©2 lMieh, 131; lobbs v, United
states, 17 Ct. of Claims 189,

"eourt :ag that they do not wish to be

Hechem, on "Public Officers”, page 610, Sectlion 912,
says the following:

"It 1s the duty of the officer,
either the terms of the statute
prescrid his dutles, the performance
of which| the bond, in generel terms,
is gl to secure or by the very lan- .
guage of the bond itself, to safely keep
the public moneys which come into his
hands angl to pay them over seccording to
law, In a few Instances 1t is fwrther
provided that they shall be deposited
in cer manneyr or shall be kept in
certain places or other receptacles
provided by the public; in which cases
the offiger who complies with the re-
quirements 1s relieved from liability."

In the case Jordon v, Baker et al., 66 5., W. (Xy.)
(24) 84, 1. ¢. 88, 1s sald the following:

"In the Stephens case, supra, 159 Ky. 729,
e Wp 473, 475, in discussing the
question|as to the ef ect of the selection

tlon of the depository by the

taxing authority, upon the 1labllity of
the collgeting officer, we sald:
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ftihen, however, the selcction of the
depoai ) is %akﬁn out of his (o ficial
custodimts) hands and he 1s directed

b~ the ¢ity to keep 1ts funds in an
institupion selected by 1it, the city,

ard not | the treasurer nssuual responsi-
bility for the intoprity and solveney

of the Institutions so sclected. Cozmon-
wealth v. Godshaw, 92 Ky, 435, 17 Se Ve
737 (13 :y. Law iepe 572)'"

In Edwards ¢t al. v. Logan County, 50 S. W.(¥yd (2d)
ted the following:

ninutely delineated iIn sectlon
931 of the statutes, If an offlelal
nduct be not prescribed by
the statute, it is subjeet to the will
and ord of the fiscel court. ihat-
ever d1=¢ etion he may have in dis-

¢ the duties of offlce, it 1is

not spe¢ifically exerc aed 1ts discretlon-
ary control, the treasurer within the

th eccompanying responsibllity.
3o, with respect to keeping the funds of
ounty, in the absence of speciflie
e may, as & necesssry corollary
ty as custodian, choose the
rye The fiscal eourt is the
mnaster; the treasurer servant.

When 1t speaks suﬁhoritatively, he st
obey; and, when he does, he 1is protect-
thority for these statements and

Logan Cqunty, 129 Ky, 48, 110 S. . 377,

33 Eye Law Rep. 465; Caln ve Burrgggh;
Adding Hachine Co., 180 Fy. 567 Se We
315; stephens v. City of Ludlow, 159 Ky,

) 5o e 473; Fulaskk County ve
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1b4 App
State v
481; Hol
112 Ho U
Stearns jon

Also, In T
Court of Claims 189,

~10- Feb, 13, 1935,

n, % K,c 556’ 93.-!. (2d) 523.
Johnson v, Fleming, Commissioner,
6!30, S50 8, We 855, 21 K’- I'“
Therefore, when the fiscal court
county directed 1ts treasurer to
its funds in the bamnk of Russell-

solely on that account., Cormon-
. G‘m 92 Ky. ‘35 17 3. {&
ve Law "tep. 5723 Stophans Ve
ludlow, supra. Among foreigh
the same effect are Perely v.

¢ Muskegon, 32 Miech, 131, 20 An,
; City of Newbwgh v. Dickey,
Div, 791, 150 N, Y, 3, 1753
Boblem 83 Hinn, 479, 86 N. We
t County Ve Cronin, 79 ﬁe
. 561. See, also, 46 C. J. 1046;
am'et'ynhip, Sec. 166.

J. Hobbs v, United States, 17 U, S.
we find the following:

"If a dis
wilthout
2 banlk!'

It is,there
has selected a count
visions of the sta

bursing officer in good feaith,
ledge of the suspension of
solvency and without the

on of gain or other private
thdrew publlic moneys from the
and dopouited them with the b-.nk
a das

ei.n,g a isad by

stE G Ll

re, our opinion that 1f the county court
depository in gecordance with the
es and has further exerclsed 1lts discre-

tionary power and reguired the county collector to deposit his
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collections of nmoney in accordence with the auendment, Laws
of 1935, page 46&-465 that 1s, to the creiit of a fund to
be knm as "County Collector's Fund" in the county deposzi~
in that ev the county collector would be relieved
of 1iabnuy by reagon of the failure of such designated

depository. g

Very truly yours,

COVH.L R, HEWITT
Assistant Attorney-Genoral

APFROVE 3
Attoz'n;y-GQHrﬂ

CRH:BG




