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Januar y 23, 1935. 
I , F\LED 

Honorable F. . Brady 
Prosecuting A torney 
Benton County 
Warsaw, Misso~ri 

:J 
Dear Sir: 

Th1~ department i s in receipt of your letter 
of recent dat~ wherein you state in part as f ollows: 

" I ould like to have an opinion 
fro you r e lat ive to the correct 
met od of arriving at the Salary 
of he County Clerk and his Deputy. 
als of the Circuit Clerk and ~x­
of f cio Recorder of Deeds and his 
Dep ty. in Benton County, Mis souri, 
whi h had a populat ion of 11,708 
und r 1930 Unit ed State s Census; 
ala 1 how the f e es are to be paid, 
whe h er by the Clerk of Fees taken 
in ,r out of the County Tr easury. 
als~, i f t he amounts to be paid f or 
dep ty hire ·of Deouty of Circuit 
Cl e k and County Clerk are t o be 
fix d by the County Court . 

"Th~ law r elative to these salaries 
was amended by the State Legislature 
in 933, page 369, but ther e seeme 
to ve been some Claims by the Clerks 
tha the Law would not hold up, and 
it y be that you have already rend­
er e an opini on in t he mat t er and 
i f o then a copy would s er ve my 
pur_oae, but i f no opini on .has been 
r en ered I would like to have an 
opi ion as the new Clerks will be 
tak g office shortly and it will be 

ssa~ to know how to arrive at 
the r compensation and also or the 
Dep~t1es, as well as to know who 
wil fix the amounts of Compensation 
for De puties and manner of payment.• 
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Sec1iOB 11808, Laws of Mis souri. 1933, page 
370, r eads aa f ollows: 

"Th ·1aat previous decennial census 
of ~he United States shall be the 
basis for determining t he population 
of fi" count7 irt this state, f or the 
pur ose ot ascertaining the salar7 
ot D7 count7 officer for an7 7ear, 
or he amount of feeahe may retain• 
or •he a~unt he shal l be allowed 
to ~ay tor deputies or aas1atm ta. • 

The population of Benton Count7, according 
t o the United States Census of 1930, is 11,708 inhab­
i t ants--Official Manual of the State ot Missouri• 1933-
1934, page 546. 

Section 11811, Laws of Missouri. 1933, page 
370, proTides in part as follows: 

"'rhe aggregate aaoUDt of tees that 
any}clerk ot the County Court under 
Art clea 2 and 3 of this Chapter 
aha 1 be allowed to retain for aD}' 
one year' s service shall not in any 
case exceed the aaount hereinafter 
aet out. * * * ~In counties having 
~ thaD 11.500 persona aDd lese 
t 12,500 persona, the clerks 
aha 1 be allowed to reta1D $1300.00 
for theaselTes, aM shall be al.lowed 
to ~~Y tor d eputies and assiatants 
11~.00;* ~ * *·" 

You wi.ll note that t he above section provides 
a max~ ot ~eea that any county elerk aa7 r etain for 
his personal services for one 7ear. This means that 
the count1 cl~rk ia entitled to retain fee s up to the 
maxiJIUJD aaoUDlf allowed for in this section. 

'!he language 1n the beginning fefera to "the 
aggregate ..art Of fees" that a COUDt1 cl erk m&)' retain 
for one 7ear' service. In view of the foregoing, we 
are of the op~nion that the clear aeaning of this lan­
guage ia that, out of the feea collected by t he county 
clerk in hi a official capaei ty he shall be allowed to 
w1 thhold or reltain from the mone7 1n h1a cuatod7 aDd 

--
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possession al~ of 1t up to a certain amount and none 
over that amo~t. 

TheJstatutor7 authority to appoint deput7 
eount7 clerks in Benton County is f ound in Section 
11680, R. s . o, 1929, which providess 

"kv~y clerk may appoint one or 
morel deputies, to be approved b7 
t he judge or judges, or a majorit7 
of t~em 1n vacation, or by the court, 
who ~hall be a t least seventeen 
years of age and have all other quali­
f ications ot their principals aDd 
take tho like oath, and ma7 in the 
name of their principals pertora the 
dutiea of clerk; but all clerks aDd 
their sureties shall be r esponsible 
f or the conduct of their deputies . ~ 

. Sect~on 11811, supra, provides that the Count7 
Cl erk shall beballowed to retain 1~00.00 for himsllt 
and to pa7 f ll o.oo for deputies and Asslst~nta. Th11 
statutory authprit7 is expressly gi ven to the Count7 
Clerk and not ~o the County Court, and it is clearl7 
evident that l1P is not limited to the retm t1on ot 
aerel7 his own tees t or personal servi ces up to a limited 
aaount but may als o retain the maxi.u. tees allotted to 
him by atatute1tor the pay of hia deput1ea and asaistuta. 
It is true that Section 11680, supra, does provide tor 
the approval of the deputy or deputies appointed b7 the 
County Clerk bpt i s limited to approval ot t he appoint­
ment and not ae to salary. 

In :tew ot the foregoing, we are ot the opin­
ion that the ount to be pa~d tor deputy hire of count7 
clerks is not o be fixed b7 the Count7 Court. 

As t' the quest i ons in 7our letter dealing 
with the Circu~t Clerk and ex officio recorder ot deeds 
and his deput7, we believe that 70u will tiDd s .. e 
full7 answered:ib7 a ruling of this Department directed 
to Honorable B rt P. Bryant, Clerk of the Circuit Court 
ot ~in Co t7, dated .arch 7, 19S4, and signed b7 
Ro7 McX1ttr1ok~ Attorne7 General, and Franklin E. Reagan, 
As sistant Attorne7 General, a copy of Which is enclosed; 
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I 
and from sue~ ruling you will observe that it ia the 
opinion of thaa Department that the nu.ber ot Deputy 
Circuit Cl erkiS ia 1e f t to the judgment ot Count7 
Court. az:ld t~ count7 court fixes their compensation 
and is liable to pay the sua out of the general re­
venue tUDd ot the count7. 

APPR OVl.'D: 

ROY ickiTTRfei 
•ttorne7 Gene~al. 

WOS t D aB 

RespecttullJ su~tted 

Q . ORR SAllYERS 
Assistant Attorne7 Gm eral. 


