SCHOOL DISTRICT:

Hongrable F. C. Bollow, /ﬁ
Irogecuting ..ttorney,
Shelbyville, Lissouri,

Deay Sir:

Not liable for maintenance and construction
of division fence.

FILED

w6 wish to acknowledge your request for en opinion
under date of June 7, wherein you state in part as follows:

* ¢ * * would you please refer to the pro-
per .ssistant Attorney General, whoever he
may be, the following question which can
only be amivably settled here by an
opinion from the .ttorney General's office.
<Juery: Whether = country school district,
adjoining a leand owner, is liable for the
construction and maintenance of one half
the fence between the land of the school
distriet and the adjoining landowner. This
queation is ebout to cause a law suit here;
one side hus been advised by local attorneys
thet the district is liable to build such

a fence and the other faction has been
advised by another local attorney to the
contrary, and I have gotteam them to agree
to sbide by the decision of the Attorney
General's office without any litigation.”

Section 12911, R, S, kissourl 1929, provides =zs

follows:

"Vhemever the fence of any ‘%L real
oatg*g, now erected or constructed, or

¢h shall hereafter be erected or con~
strueted, the same bdeing o lawful fence,
es defined by sections 12006 and 12907,
serves to enclose the land of another,
or which shall become a part of the feance
enclosing the lands of enother, on demand

made by the person owning such fence,
such other person shall pay the owner
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one~half the value of =0 much thereof as
serves to enclose his land, sad upon suech
paynent shall own an undivided huif of
such fence,"

Section 12916, ke S. Kissouri 1929, provides in part

es follows:

"Lvery person ggg%gg a part of a division
fence shell keep the same in good repeir

according to the requirements of this
chapter, “ * * Either part! owaing land
adjoining & division fence * * * may, upon
the failure of any of the other part{.l,
heve all that part of such divislion fence
beloaging to such other parties repalired
upon the failure of such other party to ao
g0, such repeiring * * * to be at the cost
of the party so feiling to repair * * *¢

de nust determine whether the phrase "owner of real

estete” can be applied to a "school district®,

The Court in the caese of Flormen v, School Listriect

Ho. 11, il raso County, € Colocs ApPe 31’. 40 rac, 4692, 1. c.

470, paid:;

"It therefore becomes necessery to inguire
whether the relations susteained by & school
district to the school property is that of
owner., The education of the childrem of

the atate is a duty which devolves upon the
state government, Article 9 of the Constitu=
tion {:ovidoa for a general system of publie
schoals, the details to be supplied dy
legislation. The administration of the

laws in reclation to schools 1z confided to
stete officers, county officers and district
officers. A school district is a subdivision
of the state for educstional purposes. The
several officers charged with the supervision
of the schools, from the state board of
education are merely the instruments of the
state government, chosen for the purpose of
effectuating its policy in relatiom to
schools., The duties which they perform are
prescribed by state law, The property which
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nay acquired for the purposes of the
echo9l, the masmner of 1ts accuircition,

and the usea to whiech it shall de

asppllied, sre all regulated dy legislative
enactment pureusnt to the conatlitution,

Ko gale of the proport{ or dispoeition

of the proeceels, is va fa unless 1t 1o
authorized by the laws of the state, The
echool dlstrict is erected as s means for
tie gore convenlent and effective corrying
out of the educational poliey of the atate,
Tha entire control of schools and sehood
pro ¥ le in the state, to be exercised
aeé 1t nsy see fit, subject to the require=-
monts end restrictions contalined in the
Constlitution, and school officers and
schogl distriots sre umerely the asgeneles
through whioh it sots in the performunce
of duties with whieh it 1s charged by

tist Inetrument, By the terzs of the
atatyte all school propo:tgonithln the
distrlct is lLeld by the achool board in
truct for tle school distyict, for the
benefit of the schoel, and the school is

& stdte inastitution, #e@ d¢ not think that
¢lthgr the school doerd or the school dle~
trict ie, within any definition of the
&aru* the 'owmer' of the school property;

sgein in the euse of & "school board” the Lourt im the
case of HBoard of .dycetion of Cincinnetl ve. Volk, 72 chio State
“0' ’ He 3. 6“. 1. Ce 6“9. gaid:

“Ths title to aschool grounds 2nd other schocl
Propariy iz by exprese terns of the statute
veeted Iin the dboard of education, But for
what purpose? It ig not the private pronerty
of the board, but It is suthorized to hold

1% for the etate for ithe promotion snd
sdvanecenent of the education of the youth

of the commonwezlth, znd ite control is
limited ecoording to the will of the sovereign
power, The board le a mere instrumentality
of the state to scoomplish its purpose in
estublishing and currying forwsrd a system
gr.oqueon schools throughout the stata,
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- section 9269, L. 5. wissouri 1929, deals with title
to property under laws applicable to all classes of schools
aend provides as follows:

"The title of all school house sites and
other school property shall be vested in
the distriet in which the same may be
locatedl; =nd all property lessed or rented
for school purposes shsll be wholly under
the control of the board of directors
during such time; but no beoard shall lease
or reat any building for school purposes
while the district schoolhouse is un~
oceupied, and no schoolhouse or school
site shall be abundoned or sold until
another site snd house are provided for
such sc¢hool district.”

Title to s¢hool house sites and other school property
is by exprese terms of the statute vested in the district in
which the seme may be located. “e use the words of the court
in the Volk case, supra: “"But for what purpose? It is not
the private property of the board, but it is authorized to
bold it for the staute for the promotion ond advencement of the
education of the youth of the commonwealth, * * "

From the foregoing, we are of the opinion that a

country school district is not an "owmer of reacl sstate"
within the meaning of Sectiom 12911, supra, so as to make it
liable for the construction and waintenance of one-half of
the fence between the land of the school distriet =nd the

ad joining landowner.

APFROVADS

Yours very truly,

Jdeo Eo TAYLOR
Assistant ittorney General

v e » ¥Ts,
(soting) Attorney thernl
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