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SCHOOL DISTRICT: Not liable for maintenance and construction 
of division fence . 

) 
, 

F l LED 
Hon rable f . c. ~ollow, 
l ro eoutins .Lttot1l•Y, 
s he byvl lle , tssburi . 

De 51r: 

uo wish to e.clmowledae J Our requoat tor an opinion 
under date ot Juno 7, wherein you atate in part aa follows : 

follPwe: 

• • • • would you pl aoe refer to the pro-
per l~aiatant ttorney General, hoeTer he 

y be, the tollo in queat1on hich can 
only be am!Tobl y oettled here by an 
opinion tro the ~ttorney General ' s ottice. 
, uerr: ether a country achool district , 
adJoin! land owner , is liable tor the 
conotruction and intonnnce ot one ha lt 
t he renee bet eon the lund of the school 
d1atriot and the adjoinin l andowner. This 
quest on is about to cauae a l a suit here; 
one e de hnn been advised by local attorneya 
t h t he dist rict 1a liable to buil d such 

ton~e and the other t action baa been 
adT1a'd by another loca l attorney to the 
contrb.rJ , and I have c,otten the to asree 
to ablde by the dooia1on ot the Attorney 
General' s office without anJ l1tisat1on. " 

ection lt911, • s . ·taaouri 1929 , proTides aa 

~ he•eTer the tence ot any owner ot real 
oato~e, now erected or conatruoied; or-­
whlc shall hereafter be erected or oon­
atructed, t he eamo being c l awful tence , 
ao defined bJ aeot1ona 12108 and l2tOY, 
eerY•• to euoloee tbe land ot anot her, 
or wbicb hall beco:e a part of tbe fence 
enol~sins the landa ot another , on demand 

de b7 t he person owning such tenoe , 
euch other peraon ahall ~ay the owner 



one-~alr t he value or so much thereof ae 
erY s to enclose hi a lnn~ . and upon uoh 
pa~ nt shall own an undivided hal t ot 
euch reno e . " 

Section 12~1& , R. s . 1aeour1 1929 , proTide& in part 
s rollo s: 

"~vetJ peraon owning a part or a d1Tielon 
tenc, shall koop the oame 1n good r epair 
accot41n~ to the requirements ot thle 
chapter, • • • ~ither part7 owning l and 
adJo1ning a diT1a1on renee • • • maJ upon 
t he f ailur ot any ot the other part!oa , 
hnTe all t hat part or auch division renee 
beloaging to euch other part1oe r epaired , 
upon t he f ailure ot s uch other p rty to do 
eo , • ucb r epai r i ng • • • to be at t he cost 
of the part7 ao taili~c t o re,air • • •" 

e mU3t 4eter~ne hother t he phra se "owner or real 
eatato~ e an b e a~p~ed t o n "school dist rict " . 

Tho Cour• in tbo ca~c ot Florcan v . School J1atr1ct 
l o. ~. Kl Iaao Co~ty , 6 Col o • . pp. 319 , .0 ?ac . 469, 1. c . 
-i'10. aid: 

"It ~her tor e bccocoa noce aary to 1nqu1r• 
whet~er t he rel atione euatained by school 
di at*ict to t he school ~roporty 1a that ot 
o elt. Tho education ot the children o t 
t he ~tate 1s a duty which deYolven upon the 
state goTer~nt . ~\rt1cle 9 of the Constitu­
tion proTide& for a genera l eyatem ot public 
aohodl8 , the detail s to be supplied b7 
l egiolation. tho administra tion ot the 
l ewa 1n r elation to aohoole i s confi ded to 
atat~ ottioera , oount7 officers ond 41atr1ct 
ottlaere. acbool di s t rict is a aubdivislon 
ot tbe state tor educetionnl purpoaee . The 
ae•e~al ottlcera char sed wit h t he auper.1a1on 
ot t~e schools , fro the atate board ot 
eduo~t1on are merely t he inatr nta or the 
stat~ government , chosen tor the ~urpoae ot 
etteetuntins 1 ta policy in r elation to 
schools . The duties which the7 pertorm o.re 
preaorlbed by atate law. Tho property llhi ch 



--

Acquire~ ror th purposeo ot the 
l , t.he nenner or 1te ac~\llcition, 

ttntl he · • to l'lhicb l t 3hall be 
appl • • re a ll ro&ulatod by lee1alnt1ve 
n c nt ~ur nt to th& eonstltut1on. 
·o · l o or the · ro;arty or d1Gpoe1 t1on 

o r t~o prooeeds , '~ vellA unle s 1t to 
nuth~r1zed by tbe lG ot ~he atote. The 
aeho+l d1ntr1ct to er ated R n one tor 
t t o ~rc conveni ent and ortoct1ve carrying 
out 'r the educntlonal po11oy ot the at ate. 
Thll r 11'<' cont rol ot eohoolD und aehool 
pro~ y 1 ln the atnt e , to be ezerclaed 
ao i m 1 _ee tlt 1 auhjeot to t be requ1ro­mGDtl end roat r1ct1ona conta l od 1n tho 
Conn 1tut1on, en4 ocbool ottloer e and 
acho 1 1str1ot o £re rolr the ngone1 a 
t }tro which 1 t t'oto 1n tlle pertorm11nco 
ot ~\Jtlea .A. tr, v.hich 1 t 1 H chr. r eoct by 
t he t inotrw:.ent . By tho t~ ot t he 
tc t to 11 scllool property wlth1n the 

6i•t}1ct 1G ~ol~ by tho achool boora 1n 
tru.a tor t te ol"ool 41otr1ct • tor ttl 
ben 1 t or tho chool , uW: tt.e school 1G 
Q. otij.t l:wtitution. u O do not think that 
eith4r the ~c~col to r or t be ochool die­
trict tc , l t h1n any de 1n1t1on of he 
t. ru t h •ot'tn r • or t! .. , cbool property; . ., 

~ 
aiu 1n t~• eaac or ~ "cehool boord" t he ~urt 1n tbe 

case o Boar d ~r ~d~cct1on or ~1nc1nnat1 Ya. Yolk , 1~ Ohio st ate 
•69, 7 N. e. 8 , 1. c . G•t , ua1d: 

'Tho title to echool groun4a {lnd other school 
propjrty 1~ by exprea1. tar or the at tate 
vost 4 1n tho bo r 4 or edu~ tlon. Dut ror 

hat purpooe7 lt 1s not tte pr1vntc pro~ortJ 
Of t 8 boarJ , but 1t iS 6Ut borized to held 
tt rqr the ct nte tor the proaot1on and 
dY~~c ent of the education or tho youth 

of t~e cocmonwenlth , Qnd ita c~rtrol 1e 
11~~ed occordloe to t ho wlll or tbe ovcreigo 
poweJt. 'l'be boar4 1 c a N ln.t. ... ~umontalt tr 
or t~• tvte to aooomplleh it purpose in 
eGte~l1ch1 and cn1~11~ to rd a syate~ 
ot o • n achoo t hro ut tho tltate . .. . .. 



ciection 9269 , h . w e k issouri 1929 . deale with title 
to p~opertr under la a ~pplioable to all cla aaea ot school• 
an4 nrovidea as rol!owa: 

"The tltle or a ll achool house sitea &nd 
othor ~chool property aball be vested 1n 
t he di~tr1ct in which the same ~Y be 
locate~; nd ull property le sed or rented 
tor ao~tool purpoeea ab.ull bo holl y under 
t he control of t ho beard ot directors 
during Guch t1we; but no board sh 11 lease 
or rent any building ror chool purpooea 
wbile t he district ochoolhouse is un­
occu~i•d , and no schoolhouse or achool 
s ito s Qull be abandoned or sol d until 
anothc~ e1to and house are provided tor 
such school district. ~ 

Tit le to s~hool houao sites and other aehool property 
ia bJ expr eso ton~ o~ the ntatute vested i n the district in 
which t he cay be located. f O uao t he ~orda of the court 
in tbr Volk caee , ~upra : ~nut tor wha t purpoae~ I t ia not 
t he p ivate proper~y ot the board , but It is authorized to 
hol d t tor tte st~te tor the ro t1on ond odTenoe ~nt ot the 
education of t he yQuth or the camconwealth , • • • n 

From t he torecoing, we are of t he opinion that a 
countn school district is not an "owner of rea l o t ate• 
with1t the mennin~ or iection 12911, supra, so aG to make it 
11abl tor the construction end ~intennnce ot one- belt of 
t l.e t nee between t he Llnd of t he school district end the 
a4Jo1~~ landowne~. 

• . . 
l 

Yours yery truly , 

J . • T.~.YLOR 
Lsaiatant Attorney General 


