INTOXICATING LIQUORS: Answering five questions regarding Senate Bill No. 30.

May 2k, 1935

Hon. E. J. Becker
Supervisor, Liquor Control
Capitol Building
Jefferson City, Missouri

Dear Sir:

This will acknowledge receipt of your letter
requesting an opinion from this office which reads as
follows:

"In confirming our conversation of today,
we are requesting an opinion upon the
following subject:

"Section 21, lines 41 to 46, inclusive,
of the old liquor control act provides
for a non-resident wholesale permit.

We are quoting this section, as this sec-
tion was not repealed by the legislature
in Senate bill 30 it is, therefore, still
in effect.

'The sum of five hundred ($500.00)
dollars for handling intoxicating
‘ligumor of all kinds, for a period
of one (1) year; Provided, however,
the payment of one license by any
non-resident liquor dealer, shall
include the right to solicit
business in this state by as many
agents as he may wish to employ."!

"Section 21-A-2 of Senate bill 30 states
in brief, that it shall be unlawful for
any firm, partnership, etc. residing with-
out this state to solicit, receive or take
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orders within this state except thru s

duly licensed wholesale liquor dealer who
shall in this case be the agent of the son~
resident firm or corporation.

"Under sectlion 21, &« nom~resident wholesaler
shipped into this state both to the whole~
saler and retsller, when he shipped to the
retailer he obtained the state stanp

directly from thies office. On liguor shipped
to & wholeenler within thls etate, he did not
affix the stamp, DLoes section f21=A=" of
Senate b1ll 30, prevent this department from
furnishing non-resident peramit hLolders state
stanps? Does this secti~n further mean,

that the nom-resident wholesaler does not
have to have 2 permit in order to ship to
the licensed wholesaleres within this state?

"For example, we have 48 non-resident whole-
sale permits issued through out the country,
of these 48 wholesalers 21 hove obtained
¢500,00 permite covering the full year, the
remaining 27 have permits for (260,00, ex~
piring June 30, what effect does soogiou
£l=Aa=2 of Semnate bill 30 have on these non=
residant wiolessle permits?

"Is 1t your opinion that section 21 is still
valld =nd that 2 non*resident wholesaler

must have s non~resident permit in order to sell
to the licensed wholesaler im this state, also
does section Z21-i=2 prevent the non-resident
vholeenler shipping directly to the reteller?

"As nearly one=third of our non-resident per=
mits are issued In the city of Chicago, we
are beling beselged with letters dsmnnding that
they be refunded the unused portion of their
permitp, The stete of Indiens hed exsctly
this seme ogcurrence, they ruled thet a non-
resident wholessler could not sell directly

to the retailer, and called in all nen-
resident permits and refunded the unused
portion. Of course, we cannot do this due to
the fapotl that we do not have sny fund from
whiech we can make refunds, %o realize that
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the two sections mentioned sbove cen be
latcrgrotoa pany ways, s0 we are more or
lees helplese unless we get a striet inter-
pretation from your office,

"#e will be pleased to have your opinion cs
repidly es possible,”

d4e will enswer your questions im the order in whieh
you ask them.

I.

STaTE SUPERVISOR OF LI UUR CUNTROL
BAY FURNISH NON-RESIDENT . RIT
HOLDERS STATE 3TAPS,

You ssk if Jection 21~a~l of Senate Di1ll No, 30 pre~
vents your department from furnishing non-resident permit
holders state stampe? Nething ls found in seld section to
rrevent you from selling non-resident permit holders state
stanps to be affixed to contsiners containing intoxlcating
liqungz. dubsection "eo" of Seetion Z2l-a~l found in Jenate
Bil1l ko, 30, at psge 9 reades oo follows:

"{e} The amounts required to be paid

by this section shall be evidenced by
stamnps or labels purchased from the
Supervisor of liguor Control, &nd af-
fixed to the contziner of such spiritous
liguors, The person who shall Tirst sell
such liguor to any other ;erson, firm or
corporation in this state shall be liable
for such payment and shall purchase, af-
fix and cancel the stamps or labels re~
guired to be effized to such container.,”

Zr"

The above section requires that the person who shall
first sell intoxicating liquor to any person, firm or corpora~
tion fin tuls atata|aha11 purchase, affix and cencel the stamps
or lnioln required to be affixed to such coataliner,
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In our opimion, the above section would apply to an out=-
stete liquor dealsr who first sells intexicating liquor to a
wholesale liquor depler in this Jtate, Furthermore, cection
4l=a of the Liquor Contrel .ct makes 1t unlawful for any person
to tramsport intoxiceting ligquor into this Stete upon which
the required inspection, labeling or gauging fee or license
has not been peld, Jeld section reads as follows:

icraon who shall haul or transport
1nt¢x ting liquor, whether by boat,
alrplane, sutomoblle, truck, wagon, or
other conveyance, in or into this -tnto,
for erle, or storage and sale in this

state, upon whieh the recuired inspection,
llballne or gluslne fee or license hes

not been pai shell upon conviction
thereof, be aon-.d guilty of a misdemeanor,”

Since the above section makes it unlawful for nny
i.r.°:ht° transport intoxieceting liquor into this State, un~
ess the required license fee has beem paid, and subsection
'c' of Section 2l=a~l requires that the .nlionn;o license fee
.:3h by -t;rp. or labels affixed to the contalner
spiritous uors, it is our opinion that the stampes
nnst bhe affixed b{ the outstate permit holder before he
transports any ritous liquer this State, und that the
Supervisor of quuor Jontrol chould sell seid outstate ligquor
dealer the necessary steups to be so affixed.

i1.

A BOB-RESC-ISENT sHUL&SALE LI UOR
DEALER MUST HAVA A LICBHSE TO SHIP
INTOAICATING LILUOK TU A LICLENSED
uﬂ!ﬂl.:ﬁnl.l LILUCK LEALER IN THIS
STATH,

Section 21 of the Ligquor Contrel ict, passed by the
57¢th G:nar;i‘:soomh;y in Extrs Jession, 1930~1934, reads in
o (-}

“* * |* For the sale of intoxicating liquors
by every person residing without this
state, who shell solieit, receive or take
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crders for the rale of intoxlicating liguors
within this state, by & wholessle liquor
dealing sgent, os herein defined, the sum

of one hundred (y100,00) deollars, for hendling
intoxicating liquor containing not in excess
of five (54) per cent of aleohol by welght;
the sun of two hundred (4200,00) dollars for
handling intoxlcating liguor containing not
in excess of twenty-tiwo ?88)1 per cent of al=
cohol by weight; the sum of rive hundred
(;500,00) dollares for handling intoxicating
11 wr of all kinds, for e period of cne

year; g;gv&dgd however, the peyment
of one license by aﬁy non-r.;ldnnt 1icuor
dealer, shall include the right to =oliclt
business in this state by as many asgente

a® he mey wish to employ. * *

The above section was not expressly repesled by the
58th Generasl issembly. The Legislature dld, however, amend
the Liquor Control aict by repealing certain sections of the
ect and adding numerous sections thereto, 3Section fl=a=E was
;d;;:':y the present General assgembly end reads in part as

o :

“* ¢ * It shall be unlawful for any person,
firm, pertnership or corporetion residing
without this state to solicit, receive or
take ordere for the sale of intoxicating
ligquor within this state exoept by or thru
& duly licensed wholesale llquor dealer who
shall be consldered for the purpose of this
net = the sgent of sald non-resident personm,
firm, partnership or corporetion or to haul
or trensport intoxicating licuwor, or cause
to be heuled or transported intoxicating
licwor, in eny manner whatscever in or into
this eptate, for ssle, or storage end sale in
this ptate, unless the seme has beoen ordered
by n.:ol: duly licensed wholesale licuor dealer,
1 ]

L I

Section 30~d was =1s0 cdded by the present 58th General
Assenbly and reads in part:
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"It shall be unlawful for sny person in
this state holding = license or permit

to sell beer or malt liquors or holding
any retail liquor dealer's license or
permit, * * * to purchase frowm any drewer,
manufacturer, or distiller, any intoxiecat~-
ing liquor, masnufactured outside of this
state, except through a wholesaler or dis=
tributor, in this state holding, and
operating under, a liceunse or permit lssued
by the Supervisor of Liguor Control, It
shall sls0 be unlewful to sell, or offer
for sale, any beer, malt liquor, or other
intoxiecating liguor, purchased fn violation
of the provisions of this seection, * * *¢

«s stated pbove, Jection Z1 of the Liquor Control
Aact has not been expressly repealed and ls still in forece
and effect unlese it has been repecled by necessary luplice=
tion.

Repeals by lmplication are not favored, however, when
there is &« plain repugnency between a former ond s latter
law =~ the latter wlll repeal the foruer by implicetion teo
the extent of the Tepugnaney.

In W, 210 io. loc, clt, 620, the
Court quoting w approve raop'a Law Dictlonery na{d:

~*® % * %4 repeal by implication must

be by necessary implicetion. It is

not sufficient to establish thet the

subsequent law or laws eover some, or

even all, of the caeses provided for

by it; for they msy be merely effirma-

tive, or cumulative, or suxiliary,

But there must be & positive repugnancy

between the provisions of the new law

and those of the old; end even then the

old law is repealed by luplication oanly
i!liﬂg to the extent of the repugnancy.’

fanderson s Law Ulcte, pe 879.)"

That part of Section 21, which provides thet the pay=
uent of one license by & non~resident liguor | ealer shall
include the right to solicit business in this State by as




hony Ees Jo Deckey P lay 24, 1038,

agents ag he may wish to exploy, ie plainly in conflict
with Section Z1l%*e™2, which makes 1t unlewful for sny person,
firm, partnership, or corporation residing without this
State to sollicit pr take ordere within this Stete except by
or through ¢ duly licensed wheolesale liguor dealer, ond
with Section 30=d which makes it unlawful for sny person
in tkis State holding e license or permit to sell beer or
malt liguors, or holding =ny retail liquor deeler's license
or permit, to purchese from any brewer, msnufacturer or
distiller, eny intoxicating liquor memufactured outeide
of this State except through a wholesaler or distridutor,
in this State, hoiding and operating under &« license or
peruiit issued by the supervisor of lLiguor Contrel,.

There is nothing in Ssetion 2l-a=~2 or Seetion 30-d,
or in any other section of Senate Bill lo, 50, which ie in-
consistent with or repugnent to that part of Jection 21,
which requires every percon reeiding without the State who
shall solieit, recelve or take orders for the sale of intoxi-
cating liquors within this Sqate to odbtain & license from
the Suwpervisor of Liquor Contreles JSeetion 21, supre,
requires all outstate deslers who solieit, receive or take
orders for the sale of intoxiceting liquor within this
State, whether they be retsllers, wholesalers, or distillers
to obtain a license from the Supervisor of Liquor Control,

In view of the above, it is our opinion that Seetion
£1l-a*2 and Section 30-d have repealed by implication that
{;rt of Jectlion 1, which provides that peywent of one

e by any non~recident liquor dealer shall include the
right to solicit business in this State by es many agents
as he may wish to employ but hes not repealed thet part of
Seotion 2] which requires on outstate liquer desler to
obtain & license from the Supervisor of Liquor Control be=-
fore receiving, solieciting or teking orders for the sale of
intoxicating 1iqunrs within this State,

I1I1.

A NON=RESIDENT #HOLESALE LILUOR
DE.LER CAN ONLY 20LICIT .ND RE~
CiIVE OR TAKE ORUERS FOR THE 0.1

OF INTOXICATING LI UOR (ITHIN THIS
ATATE TRROUGH /. DULY LICHENSED "HOLE-
3ALE LI UOR LE/LER.

As pointed out above, Section 21-a~2 and Section
80-d have repealed by iamplication that pert of Section 21,
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which provides that the payment of cne license by = non~
resident liquor desler shall include the right te eoliecit
businees in this $tate by as many agents &s he may wish to
employ. Now under the provisions of Jection 21=a=2, no
person, firm, parta p or corperation residing wftm
this State can sollieit, receive or take orders for the
sale of intoxiceting lfqunr within this 3tate exeept by
or through a duly licensed whelesale liquor dealer within
this State, or heaul or transport intoxicating liquor inte
this State for sale or storage and ssle in this State
unleps the same has been ordered by suech duly licensed
wholesale liouor dealer,

It 1o therefore the opinion of this office that a
non~resident liquar dealer can only solleit, receive and take
oyders for the sale of intexicating liquor within this State
by oy through & duly licensed wholessale liguor dealer,

ive

A HON-RBOIDZNT wHOLES-LE LI UGR

BEALER CoNNOT WIF INTOLICATING

LI, UK INTO THIS STATE LINECT TO
Y m&'am.

Jectlon Ll~a~2, supra, clearly makes it unlawful
for any pereon, fiym, partnership or corporastion residing
without this State to solicit, receive or take orders for
the sale of intoxipating liquer within this Stute except by
or through e duly licemsed wholesacle l1liguor dealer, or to
haul or transport intexicating liquor or ceuse te be hauled
or transported intoxiceting liquor iato thiz Ltate for sale
or storage and sele in this State, unless the same has been
ordered by e duly licensed wheolesale liquor dcaler. This
section applies to =ll non~rerident persons whether they bde
wholesslers or not,

It is therefore our opinion, in view of the sbove
section, that a non-resident wholesale llguor dealer cannot
ship intoxicating liquor into this State direct to a
retailer,
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Ve

NON=RESIDENT s ARRIT-HOLOEL Is NOT
ENTITLED TC A REFUND FOR THE UNUSLED
PURTION OF HIS FRIT,.

You state thaet many non=resident permit-holders are
demandiing thet they be refunded the amount of the unused
portion of their permits., It is true that o non-resident
permit~holder's privilege to solicit business in this sState
by ap many agents &s he may wish to employ has been repealed
by Section 2)1=a~2 which allows him only to =olicit business
by or through e duly liceneced wholesale liquor dealer in
this State, However, o licensee always takes his permit
subject to the contingeney that the law mey be changed to
render his privilege less valuable,

33 Corpus Juris, page 634, in regard to this general
proposition of law reads as follows:

"A licensee takes his permit subjeet
to the contingency that there may

be changes in the laws, adopted

in the exercise of the police power,
whiech will render his privil less
voluable or his responsidilities
greaterj and the fact of hie holding

e valid license, or of his having peld
woney for it, does not exempt hinm
frou the operation of statutes or
ordinances subsequently passed imposing
additional burdens upon licensed
dealers, or subjecting thelr business
to new restrictiocns or limitations,

A llcense granted to sell liguwer in

a county iz no defense to a prosecu~
tion for selling therein after the
taking effect in the county of &
general prohibitory law,”

Black on 'Intoxicating Liquors”, Sectlon 128, page
168, states the law as follows:

"The fact thet a person hes been
licensed to sell intoxicoting ligquors
does not give him a vested right in
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the continuance of his traffic in sueh
liquors, In eny such sense that it cen-
not lawfully be abridged or abrogated

by subseguent leglslatlon enacted in the
exercise of the police power, and for the
benefit of the interests of zociety. 'The
license being « mere privilege to

on a business subjeot to the will of the
grantor, it ls not property, in the sense
which protects it under the conetitu=~
tion. 7The revocation of the license does
not deprive the citizen of bhis liverty
or his progorty without due process of
law,* * * *»

In any event said non-resident permit holders would
not be entitled to any refund on their permits for the reason
that the Legislature hes not provided for the repayment of
Sar8,

In the case of h} ngui Coe ve Village ©
Begley, 170 N. W,, loc, olt, » the Co 'a'z'id% o

"It is well=settled law that where
license fees are paid voluntarily by
the applicant for = license, without
nmistake of fact, the municipelity re-
coeiving the same, in the absence of
a statute othcrw[so providing, is not
liable for & returan of the uoney, even
though exacted under an unconstitutional
statute, or otherwise be not & legal de-
mand, 29 Cyce. 1852; 25 Cyec. 631; e Cole
315; Custin v, City of Viroqua, 67
wise 314, 30 N, W, 5153 iichel Brewing -
Coe Ve Jtate, 19 5, De 302, 103 N. We
40, 70 L. He Ae 9113 Levy v, Kansas City,
168 Fed. 524, 93 C.Ceis 533, 22 LoReAs
(lHede) BOB, ***** The fact thet there
may be a moral obligation supporting the
clain does not change the rule. The
money in such case after reaching the
public tressury can be withdrawn only
whent legislstive authority exlsts
therefor, and consliderations of & uoral
charscter should be addressed to that
ment of state affairs, 3Suech is
the law of this state, ™**"
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In the case of slsson, 169 N, Y. 4,
loc. eit, 968, it was sagi: - ’ '

"Putnam, J. The order of the state
excise authorities zcting under the
powers conferred by thies statute has
becn held constitutional. 180 App.
Div. 464, 167 N, Y, 313; 801; 228
Fe Y. 387, 118 N, E,, 789, Relator,
however, points out a distinetion,
After he had prepaid the tex for e
year's traffic, the state has never-
theless lusponiod such traffic with-
out providing any compensation, or for
reimbursenent by the retura of the
preo ionate unexplired part of the
excise year, ****

“"Obviously this suspension and st
of relator's privilegee invelved him
in losses, since the Newton Law afore~
seid contemplates o cuspension for the
perieod of the ware OUmn the other hand
through the stey grented with this writ
relator was encbled to continue his tra
fic from ~ugust 1llth up to the J0th of
September, the close of the excise year,
ihether or not relator should have a pro=
portionate return of the tax money pre=~

. paid for the time that relator was pre=
vented from engaging in the traffic in
liguors we need not inquire, #e recognize
thet ¢« certificate which is thus should
carry with it & right to a Juat redate
if the stete stop or suspend its opera=~
tion without fault of the certificate

holder.
“(2) we are agreed, however, that the
rights conferred such ilquor tax

certificaete were not paramount to this
exercise of the stste's police power to
suspend the privileges thereunder, sven
if the provisions for reimbursement were
not full and complete, “***"

In the cuse of County, 271 Lo,
Joe. hite 000, 608] the BORNE ThyiANmA
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“III. The only other theory which
might be urged as 2 basis of recovery
is that a dramsheop licensee upon the
surrender of his license is entitled
to a rebate for the unexpired portion
of the llcense.

"It would appear, however, that the
great welight of suthority is to the
effect that o recovery can not be had
under those coanditions, ln the absence
of a statute so uuthoxI

"The rule here spplicable is stated

in 15 L. Ce Le O15, as follows: ‘It
seaus to be well settled that ordinarily
a llecensee does not, on the voluntary
surrender of his license, become en=
titled to the return of the license fee,
in proportion teo the unexpired term, in
the elsence of statutory onaetnans to
the contrary,'

"To the same effect are the following
anthoritios: Jo e on Intoxieating Liocuors,
B@Ce aaol en & Thornton on the Law
of Intox cating Liquors, sec., 500; cese
note to Allsman v, Cklshoma Clty, 16

La B, e ‘N.-—w, le co 515. and cases
therein cited,”

It is thororg:- the opinion of this department that
non-resiident permit-holders are not entitled to a refund

of the smount of the unused portions of their ts, due

to the fact that they are now under the provisions of Joctlen
2l=a=2 prevented fro& soliciting business in this State,
except by or through a duly licensed wholesale liqguor doallr.

Yours very truly,

Jo he TAYLOK
Assistant  ttorney=General,

AFPROVEWS

0¥ ReEKITTRICK

sttorney-Generul.
JET/uf)




