COSTS; duprlemental cbsta bill in s criminal case,

Hone

‘rosesuliing ittorney of
terrison County,
Bethaeny, '‘issouri.

Tesar

under dete of June 1B
terms: ‘

June 24, 193&,

cilbert parlow, FILED

2ins #

4 Teguest for sn opinion has been recelived from you
p 1835, sueh request being in the following

"In ¥ay or Jfune, 1533 the csse of the tste of
“1.?0&:1 ve, (mryll Eilllyerd wes prosecuted end trieéd
in lierrison Gount{, *izsouri for nurder snd sequittad.
On June 29, fee b111 wes sent to the Stete of tilssourl
in payment end ihe elalnm wer palé  ugust 11, 1933,

‘uring the trial s writ of Hasbees corpus ad testi-
flepndum by the (lircul! Court and sSheriff 7, li, ‘ebb and
one guard «eé sagt Lo JelTersom City to briasg beek to
testify in the edse. They brought baek “eéd ‘heperd, con-
fined in the penlitentisry for 1ife in conneection with
thip case, and George Crever, cenfired in the penitentiary
for 1ife, convicted in -nother murder cnas, Thoy vwere all
eunrlneé in the Jounty Jall st the seme time, *r., Jebh
and gusrd brought them up end took them back, ebb, the
Sherlff's elalm qf 389,20 wea afterwards pald through the.
Coupty Court, Leland '‘cCollum, the gu:rd, one trip -
744,50 hes not bgen peld. The clalm wes filed in Lhe
Coupty Court for the ey term snd I =dvised the County
Court that this gleim should have heen peid as other
costs lu the cess and thei the claim of ', H, edd,
Sherliff, shouild ve bteen pald =s other costs in the
easp. I do not Bnow why these items of coeis were not
entpred in the fe¢e bill theretofore sent in. I was not
iTogecuting :ttormey st thet time,

ly peld by the County snd should heve bheen taxaed es

in the osse with the fee 111, Could the County be
burseu for tHaot crroneous payment end Leland “eCollum,
gusrd, be peld by o supplesent fee bill made out snd

sou
eos
rei

I tiink that the “heriff's bill of £50.20 wae erron-
thoF




Hon. Gilbert Burlow, |
June &, 1835,

‘2“

sent to the utatb? Yleune advise me and if qecesaary I
#1}1 hsve the clerk =malte up an additienal fee dIll."

' be

WRIT CF MARRAS COWIDG AD TRATIFICLTTLUM
Ne 8. Nigsouri, 1926, section 17485, provides as follouws:

"Courts of reczord, and any Judge or Justlice thereof,
shall have power, upon the applieation of any party to a
sult or proceeding, elvil or eriminel, pending in any
court of regord, or public body zutherized to axomine xite
negs«0, 0 izsue & writ of hsbeas ecorpus, for the purpose
of bringing Yefore such eourt or nublie body any neraon
whol may b8 detaljed 1n Jall or prisom, within the state,
for any esusc, orcepl & sentesce for felony, to be axam-
ined es a witness in sueh sult or proceeding, on Lehelf
of the eppllicent,”

In the cere of fHix Tarte Yermesduke, 91 Mo, 228, 4 5,7, 91 (1886),
the court hold that & Clrcult Court hed mo Juriadiction to issue
a writ of habeas corpus &d testiflicandum for the purpose of seour-
ing the sttendence of 2 witness in the Ltate lenitentlary under a
sentence ror felony. The court seid:

“The power of the legislature %o provide thst sll
persons convieted of relnn{ shall forever be dlaguelli-
fled, is undispuled, and, Inssmuck as the grester includes
the less, thelr power to prouvide that suea persons shall
not, for the time they are undsrgoing sentence of inmpison=-
menk in the penitentisry, be taken therefrom into the ver-
lous courts of the atate, logieally follows and Lo equally
in&Ennu%nblo. azd sald ssotlon 4031 dosa nothing mors than
this.” 91 20, 241,

However, in the case of ftete sz rel, Rudolpk v, Wyan, 327 He, 728,
B8 .Y, Krdi 717 (1931) thet cease was overruled, and the Luprene
Court in referring te Seetion 174E sald;

| "If by this seetion 1t was intended to limit the
use of the writ,itha saction le, to %kat extent, unesnn-
stiputional, .8 | ststed, the Constitution suthoriszes
cirpult courts iasve the writ, It follows thet the
legisleture iz without suthority to limit ite use,”

387| ¥o. 731.




Hom. Gilbert Berlosw,
June 24, 1s3E,

-
Thus, under| the present stats ol Lhe lus, o Cireult

Court dgez have %h¢ pprer to issua sueh w writ [or the purpose
of eaﬂaélling the atipndance of a wltaess who 1s ssrving in

the “tste Tenitentisry u der = fglony senience, s&nd I such a
writ is {gsund by the Cireult Court, the coust, legally couputed,
of seouting tho atienfance of a witness under sueh a writ, would
be as myeh = part of bhe costs o7 the cuae &8 any other fees,
11
| TI4BILYYY *OR COSTH

*in 11l cepital eeses, sad those in vileh imprison-
ment in Lhe penitentisry is the sels runishrment for the
offense, 1f Lhe (lefundant ir =mcguitted, Lhe coste shall
ha pald by Lie atate;” R, . Missouri, 1028, zec. 38828,
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o e Hisasourl, 13k, ceellom Uu4%, provides na followsy

"ihen the clerk shall send = bHill of sosls to tha
ntate uwuditor or| county eocurt, as provided s the naxt
praseding seotion, he nkrll expros.ly stcte i3 15 cer-
tifficute th=t he has not o4 sny ;revious time vartified
or seut @ eopy of the saae bill, or part thereof, Tor
payoent: I'rovidsf, ti-«t if ihe clerk sh:1ll, by overaight
or mistake, fell to Inelude uny coats yroperly clnrge-
ably sxuinst the state or coualy 1n sny fee Lill, he umay
makle out onéd urefent, w8 hercolnbefore proviied for nake
!1 sut biils of|coste, & cu:ple-sntal H111 for the voats

itted; :rﬂviucﬁ, that the olerk shell im wo suae
c“qrgﬂ or recelvy «ny fee or [ees .hatzosver for the issu-
snge of such supplevental fec hill.'

Thus, a sur;lenental ¢osts will certified to the _tute a2udltor for
peyment by the Judge end rosesuting sttorney, ia ocompllance «ith
Seetion B344, csn e used to secure payment from the .tate auditor
of costs onitted Irom the original bill of costs by oversight or
mistake. .ueh & supplements) costs 11l must be exhibited to the
State Auditer «ithin fwo yesrz after the final deternineation of
the prospeution, us Vhay are cleime sgelnst the tate withlm the
meen ing Pf N, S. Yissiuri, 1929, Section 11416, and under the rule
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Hon., Gillbert "arlow,
June 24, 193%,
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ing of the “uprome Court of “Missourl in the caese of .tste ex rel.
Johnson ¥, Uraper, 48 Yo,58 (1871), in which the court denied s
writ of pendsmus apainst the itate Auditor to pey supplenental
costs billls sxhitited to him over two yeara safter the close of the
esses ia|vwhich such egsta were taxed. The court in the course of

its opinlon anld:

"It is mdmitited that theme supplemental costs
bills were not nrosented until after the expirstion
of two years from the final determination of the
progecutione, asnd 7 can see no raasgon Tor exeluding
this elass of clalms from the operation of thes stet-
ute, The language is gemersl, snd if the statute should
be heléd nct to apply %o the olaims of those interested
in gosts bills, I know mot whose should de included, or
how to rix sny rule for ensdling the suditor to decide what
must de presented within two years, or whst mey lie by for
an indefinite pericd.” 48 Vo, BU.

If the reruittezl in your cese wre in Masy ar June, 1833,
it =ay D¢ t00 lmte to secure payment from the tate ‘uditor, as the
mny heve elapsed since the e¢ase terminsted, Fovever, if
can be presented within two yeers, sinee the “tate is re-
stetute to pay the costs in & cuse of the kind under con-

elude nll legitimete coats which the .tate has not yet pald,
e County hes elready advenced part of rueh ecoste to the

t, but would be relmdursed for 1lts esdvance,

In ecnelusiom, it iz our opinion thet all eceszts cuthor-
ized by stetute which ere iacurred in e criminel erpital prosecution
in which there i» =n seguittal, ere psyable by the _tate, end where
8 pert of nueh costs i omitted by overzlght or mistske from the
originel bill of costes peid by the tete iuditor, » rupplsmental
vill of gosts, if sertifled in the =manner provided im |, 5. ¥issourl,
1929, Ceqtlon 3844, =sy de presented to the State suditor for pay-
ment, bdbut must be rresinted within two yesrs efter the final deter-
minention of the prosecution.

Very truly yours,
ADWARD He MILLER

- Assistant Attorney CGeneral
TROV Oy

b e
JOUN W. HOFFMAN, JT.,
(Acting) Attorney General.




